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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


he principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Hxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order ‘in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that. the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7401) 


DAN W. KINSEL, JR. v. DEWEY N. SMITH, DWIGHT ENGLISH 
AND G. R. BRYAN, d/b/a COMMUNITY SALES YARD. P&S 
Docket No. 2565. Decided October 10, 1961. 


Consignor Not True Owner—Dismissal 


There is no evidence in the record that respondent knew that the consignor 
was not the true owner of the livestock and not entitled to the proceeds. 


McCarthy & McDermott, of Washington, D. C., and Ewers, Toothaker, 
Ewers, Elick, Jones and Abbott, of McAllen, Texas, for complainant. 
Mr. C. T. Sanders, of Kansas City, Missouri, and Rankin, Kern, Martinez 
and De La Garza, of McAllen, Texas, for respondents. Mrs. Dona S. 
Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. In a complaint filed on February 3, 1961, 
complainant alleges that he sold and delivered 158 head of live- 
stock to Mr. Will Ed Wiley on November 4, 1960; that Mr. 
Wiley gave complainant a check in the amount of $17,451.02 
for the purchase price of the livestock; that on November 5, 
1960, Mr. Wiley consigned part of the 158 head, 7.¢., 5 bulls, 26 
cows and 38 calves, to respondents, for sale on a commission 
basis at the Community Sales Yard, Edinburg, Texas, a posted 
stockyard; that respondents furnished stockyard services to Mr. 
Wiley by selling the cattle on a commission basis, despite the 
fact that they knew at the time that Mr. Wiley was not regis- 
tered and bonded as required by the act and regulations, in 
violation of section 201.81 of the regulations; that the gross 
proceeds of the sale amounted to $6,944.90, and after deducting 
marketing charges and commission and $4,500 which had been 
previously advanced Mr. Wiley, respondents remitted the bal- 
ance of the proceeds to Mr. Wiley; that subsequently the check 


1005 








1006 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 1005 


which Mr. Wiley had given complainant for the purchase price 
of the cattle was returned by the bank upon which it was 
drawn because of insufficient funds, and complainant was there- 
fore still owner of the cattle; and that respondents, by selling 
the cattle without the knowledge or consent of complainant, 
converted them to their own use and have not paid complainant 
the fair market value of the cattle, 7.e., $6,944.90. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon complainant. Respondents’ answer, dated April 22, 1961, 
contained a motion to dismiss for lack of jurisdiction; the mo- 
tion was denied by the presiding officer by letter dated June 5, 
1961. Respondents in their answer admit that they sold the 
cattle in question for Mr. Wiley, but deny having violated the 
act or the regulations in connection with the transaction. They 
also deny that they had received official ‘‘notice’ of the fact 
that Mr. Wiley was an unregistered and unbonded dealer. 


Respondents requested an oral hearing which was held on 
June 12, 1961, at Edinburg, Texas. The parties were repre- 
sented by counsel. At the hearing complainant moved to amend 
his complaint to allege that the facts constituted a violation of 
section 307 of the act and the motion was granted. Proposed 
findings of fact, conclusions and order and supporting briefs 
were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, Dan W. Kinsel, Jr., is an individual resid- 
ing at Cotulla, Texas. 


2. Respondents, Dewey N. Smith, Dwight English and G. R. 
Bryan, are partners doing business as Community Sales Yard, 
Edinburg, Texas, are now, and were at all times material 
herein, registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis 
and as a dealer for support purposes at the Community Sales 
Yard, a posted stockyard subject to the provisions of the act, 
hereinafter referred to as the stockyard. Respondents own and 
operate the stockyard. 


3. On November 4, 1960, complainant sold and delivered 158 
head of cattle to Mr. Will Ed Wiley, a dealer within the mean- 
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ing of the act, who has not, at any time material herein, been 
registered or bonded as required by the act or regulations. In 
payment of the cattle purchased, Mr. Wiley gave complainant a 
check in the amount of $17,451.02. Complainant did not give 
Mr. Wiley a bill of sale or any other muniment of title upon 
delivering the cattle to Mr. Wiley. 


4. Mr. Wiley transported 69 of the 158 head of cattle to 
the stockyard on November 5, 1960, consigned to respondents 
for sale on a commission basis. 


5. The cattle were sold by respondents for Mr. Wiley’s 
account on November 5, 1960, and the gross proceeds of the 
sale amounted to $6,944.90. Respondents deducted from that 
amount charges for commission, yardage, brand inspection and 
feed, in addition to a deduction of $4,500, which represented 
an advance given Mr. Wiley on November 4, 1960. The net 
amount remitted to Mr. Wiley by respondents was $2,208.23. 


6. At the time respondents furnished Mr. Wiley stockyard 
services by selling the cattle on a commission basis, they were 
aware of the fact that Mr. Wiley was not registered or bonded 
as required by the act. 


7. Subsequent to the sale of the livestock at the stockyard, 
the check which Mr. Wiley gave to complainant for payment 
of the 158 head of cattle was returned to complainant by the 
bank upon which it was drawn because of insufficient funds. 
Complainant then attempted to trace the cattle and discovered 
that 69 head had been sold by respondents for Mr. Wiley’s 
account. No part of the purchase price has been paid complain- 
ant by either Mr. Wiley or respondents. 


8. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Initially the issue appears to be whether respondents wrong- 
fully paid the proceeds of the sale to Mr. Wiley rather than to 
complainant, the “true owner” of the cattle. Complainant con- 
tends that the payment was wrongful because (1) respondents 
were guilty of conversion, in violation of section 307 of the act 
(7 U.S.C. 208), because title remained in complainant when an 
“insufficient fund” check was given him by Mr. Wiley in pay- 
ment for the cattle; and (2) respondents violated section 201.81 
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of the regulations (9 CFR 201.81) by furnishing stockyard 
services to Mr. Wiley, knowing that he was not registered or 
bonded under the act. 


To award complainant reparation it must first be shown that 
the conduct complained of was in violation of certain provisions 
of the act. It is complainant’s initial contention that respond- 
ents’ action constitutes “conversion” under Texas law and that 
conversion in turn constitutes a violation of section 307 of the 
act. To say that the selling by respondents of cattle for a prin- 
cipal (Mr. Wiley) who has no title to the cattle and the pay- 
ment of the net proceeds to such principal might render the 
market agency liable in a civil suit for damages is not to say 
that such conduct on the part of the market agency is a viola- 
tion of the act. The payment of net proceeds to a consignor 
who is not entitled to the proceeds is not a violation of the act 
unless the market agency knew or had reason to know that the 
consignor was not the true owner of the livestock or that the 
consignor was not entitled to the proceeds. In re Sig Ellingson 
& Company, B.A.I. Docket No. 981 (1938); Spence et al. Vv. 
Southwest Commission Company et al., 15 A.D. 920, 934 
(1956). 

There is no evidence in the record that respondents knew or 
had reason to know that Mr. Wiley was not entitled to the 
proceeds of the sale. The fact that Mr. Wiley was not registered 
and bonded would not put respondents on notice that he had 
paid for the cattle with an “insufficient fund” check. However, 
complainant contends that since Mr. Wiley did not have a bill 
of sale, or any other muniment of title, respondents should have 
been on notice that the cattle were not his. There is no evidence 
in the record that a bill of sale or other evidence of title is 
required from any consignor, especially under circumstances 
where it would appear that the consignor is the true owner of 
the livestock. It cannot therefore be shown that payment of the 
proceeds to Mr. Wiley was made under such circumstances as 
would constitute a violation of the act. 


Although respondents “knew” that Mr, Wiley was not regis- 
tered and bonded, it cannot be said that the furnishing of serv- 
ices to him was the proximate cause of complainant’s injury. 
Respondents should not be held liable for consequences which 
they could not reasonably have foreseen or anticipated. As 
stated previously, it could not reasonably be foreseen from Mr. 
Wiley’s failure to register and furnish bond, that he had not 
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paid for the cattle which he represented as his own. Under the 
circumstances of this case it would not seem that the rendering 
of stockyard services to Mr. Wiley would extend respondents’ 
responsibility to such results, i.e., damages flowing from Mr. 
Wiley’s failure to pay complainant. See Presser on Torts, §45 
(1941). Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7402) 


In re LAWRENCE E. NELSON, d/b/a NELSON’S DECATUR LIVE- 
STOCK COMPANY. P&S Docket No. 2589. Decided October 10, 
1961. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq,), hereinafter referred to as the act. The proceeding 
was instituted by a complaint filed on July 11, 1961, by the 
Director of the Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent, a registered dealer under the 
act, is charged with being insolvent and with failing to keep 
adequate records in connection with his dealer operations. On 
September 18, 1961, respondent filed an amended answer in 
which he admits the allegations contained in the complaint, 
waives oral hearing and the report of the examiner and con- 
sents to the issuance of the order set forth below. Complainant 
has recommended that the order consented to by respondent be 
issued. 
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FINDINGS OF FACT 


1. Respondent is an individual doing business as Nelson’s 
Decatur Livestock Company whose mailing address is Route 2, 
Dowagiac, Michigan. Respondent is registered with the Secre- 
tary of Agriculture as a dealer to buy and sell livestock in 
commerce for his own account, and at all times mentioned 
herein respondent was so registered. 


2. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


3. During the period from on or about December 5, 1960 
to June 8, 1961, respondent in connection with his dealer opera- 
tions in commerce, failed to keep such accounts, records and 
memoranda as fully and correctly disclosed all transactions 
involved in his business. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of 
the act (7 U.S.C. 204), and wilfully violated section 401 of the 
act (7 U.S.C. 221). 

Respondent has consented to the issuance of an order and 
complainant has recomended that such order be issued. The 
order will be issued. 


ORDER 


Respondent is suspended as a registrant under the act for a 
period of 30 days from the effective date of this order and 
thereafter until he demonstrates that he is no longer insolvent. 
At the request of respondent, when he makes such a showing, 
a supplemental order will be issued in this proceeding terminat- 
ing such suspension after the 30-day period. 

Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in his business under the act. 

This order shall become effective on the sixth day after 
service hereof upon respondent, and copies shall be served upon 
the parties. 











ARNOLD WIDDES 1011 
Cite as 20 A.D. 1011 


(No. 7403) 


In re ARNOLD WIDDES. P&S Docket No. 2596. Decided October 
10, 1961. 


Violation of Registration and Bonding Requirements— 
Failure to Pay—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from continuing the violations 
charged in the complaint. 


Mr. Earl L. Saunders, for complainant. Mr. Francis R. Parks, of Rice Lake, 
Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act. The proceeding 
was instituted by a complaint filed on July 19, 1961, by the 
Acting Director of the Packers and Stockyards Division, Agri- 
cultural Market Service. It is alleged in the complaint that 
respondent operated as a livestock dealer in commerce without 
being registered with the Secretary of Agriculture as a dealer 
under the act and without furnishing a bond to cover such 
operations; that respondent issued a check in payment for live- 
stock purchased without having sufficient funds on deposit to 
pay such check; and that respondent failed to pay the purchase 
price of certain livestock which he purchased. On September 
15, 1961, respondent filed an amended answer in which he 
admits the allegations set forth in the complaint, waives oral 
hearing and the report of the examiner and consents to the 
issuance of the order set forth below. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 320 Phipps 
Avenue, Rice Lake, Wisconsin. 


2. During the period from on or about December 21, 1960 
through May 11, 1961, respondent engaged in the business of 
buying and selling livestock’ in commerce as a dealer without 
being registered with the Secretary of Agriculture as a dealer 
under the act and without furnishing a bond to cover such 
dealer operations. 
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8. On or about February 14, 1961, respondent purchased 
certain cattle in commerce for his own account at the Frederic 
Livestock Sales, Inc. Stockyard, Frederic, Wisconsin, a posted 
stockyard subject to the provisions of the act. The total pur- 
chase price of the cattle was $209.00, and in purported payment 
thereof respondent issued a check which was returned unpaid 
by the bank upon which it was drawn because of insufficient 
funds. Respondent has failed and refused to pay any part of 
such purchase price. 


4. On or about February 15, 1961, respondent purchased 
certain cattle in commerce for his own account at the Rice Lake 
Livestock Auction stockyard, Rice Lake, Wisconsin. The total 
purchase price of the cattle was $836.10. Respondent has failed 
and refused to pay approximately $100.00 of such purchase 
price. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
it is concluded that respondent has violated sections 303 and 
312 of the act (7 U.S.C. 203 and 213) and sections 201.10 and 
201.29 of the regulations issued thereunder (9 CFR 201.10 and 
201.29). 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a livestock market agency or dealer in commerce with- 
out being registered and bonded as required by the act, as 
amended and supplemented, and the regulations issued there- 
under; (2) issuing checks in payment for livestock purchased 
in commerce when he does not have sufficient funds on deposit 
to pay such checks; and (3) failing to pay for livestock which 
he purchases in commerce. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties. 
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(No. 7404) 


In re WALTER E. WING. P&S Docket No. 2588. Decided October 
11, 1961. 


Violation of Bonding Requirements—Cease and 
Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without maintaining a reasonable bond or its equivalent as required by 
the act. 


Mr. Earl L. Saunders, for complainant. Mr. G. F. Rakestraw, of Redmond, 
Oregon, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act. The complaint 
charges that respondent, a registered dealer under the act, en- 
gaged in business as a dealer without providing a reasonable 
bond or its equivalent. Respondent has filed an amended answer 
in which he admits the allegations contained in the complaint, 
waives oral hearing and the report of the examiner and con- 
sents to the issuance of the order set forth below. Complainant 
has filed a recommendation to the effect that respondent is now 
properly bonded and recommending issuance of the order con- 
sented to by respondent. 


FINDINGS OF FACT 


1. The public livestock markets of the Madras Livestock 
Auction Market, Madras, Oregon, the Ontario Livestock Com- 
mission Company, Ontario, Oregon, and the Redmond Auction 
Yard, Inc., Redmond, Oregon, hereinafter collectively called the 
stockyards, were at all times mentioned herein, and now are, 
posted stockyards subject to the provisions of the act. 


2. Respondent is an individual whose mailing address is 
Route 1, Box 356, Redmond, Oregon. Respondent is registered 
with the Secretary of Agriculture as a dealer under the act. 


3. During the period from on or about January 5, 1961 to 
on or about May 4, 1961, respondent, at the stockyards, en- 
gaged in the business of buying and selling livestock in com- 
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merce as a dealer without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regula- 
tions issued thereunder. 


CONCLUSIONS 
By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondent has violated section 312 of the act 
(7 U.S.C. 213) and sections 201.29 and 201.30 of the regula4 
tions issued pursuant to the act (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a dealer 
without maintaining a reasonable bond or its equivalent as 
required by the act, as amended and supplemented, and the 
regulations issued thereunder. 


This order shall become effective on the sixth day after serv- 
ice of a copy upon respondent. 


(No. 7405) 


In re HARLAN M. JENSEN. P&S Docket No. 2586. Decided Octo- 
ber 17, 1961. 


Cease and Desist—Suspension of 
Registration—Consent Order 


ae 
Respondent consented to an order requiring him to cease and desist from the 
violations charged and suspending his registration for 30 days. 


Mr. Jerome S. Ducrest, for complainant. Beatty, Clarke, Murphy, Morgan, 
Pederson & Piccolo, of North Platte, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint filed by the Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, on June 29, 1961, charges 
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respondent with various violations of the act and the regula- 
tions. In an answer filed October 9, 1961, respondent admits 
the allegations contained in the complaint, waives an oral hear- 
ing and the report of an examiner and consents to the issuance 
of an appropriate order, with findings of fact, requiring re- 
spondent to cease and desist from the practices complained of 
in said complaint and suspending his registration for a period 
of 30 days. Complainant has recommended that the order 
agreed to by respondent be issued. 


FINDINGS OF FACT 


1. The Sargent Livestock Commission Company, Sargent, 
Nebraska, the Arnold Livestock Commission Company, Arnold, 
Nebraska, the Edgemont Livestock Sales Company, Inc., Edge- 
mont, South Dakota, and the Torrington Live Stock Commis- 
sion Company, Torrington, Wyoming, hereinafter collectively 
referred to as the stockyards, at all times mentioned herein 
were and now are posted stockyards subject to the provisions 
of the act. 


2. Respondent, whose business address is 515 West Fourth 
Street, North Platte, Nebraska, is now and was at all times 
hereinafter referred to registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock for his own account, 
at the stockyards. 


3. Respondent, at the stockyards, on or about 20 specified 
dates and in other similar transactions at divers other times 
during the period from December 1, 1959, through January 31, 
1961, notwithstanding that his bond to secure the performance 
of his obligations arising out of his dealer operations was term- 
inated on November 27, 1959, and that he failed to provide 
and maintain a new bond, engaged in dealer operations by 
purchasing and selling cattle for his own account. 


4. (a) Respondent, on or about January 23, 1960, engaged 
in dealer operations through a trading partnership composed of 
respondent and Cliff Catlett, a registered dealer, which trading 
partnership was not registered with the Secretary as a dealer 
and was not bonded to engage in such dealer operations, in that 
said trading partnership, on said date, purchased 109 steers, 
weighing 85,340 pounds, from Vance Marritt, at $25.00 per 
cwt., in a country transaction near Stapléton, Nebraska, which 
was financed by Catlett and, on the same day, sold said steers 
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to the Boothe Cattle Co., Dixon, Illinois, at $25.50 per cwt., or 
a profit of $646.70, which was divided between respondent and 
Catlett, respondent receiving $422.30 as his share of the profit 
and Catlett receiving $224.40. 


(b) Respondent, in connection with the sale transaction 
described in subparagraph (a) above, nothwithstanding the 50 
cents per cwt. mark-up in the price charged the Boothe Cattle 
Co. for the steers, collected from said Boothe Cattle Co. a 
“commission” of $75 for buying services. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4 
above, it is concluded that respondent has willfully violated 
sections 303 and 312(a) of the act and sections 201.10 and 
201.29 of the regulations. 


Inasmuch as respondent has consented that an order be is- 
sued requiring him to cease and desist from the practice com- 
plained of in the complaint and suspending his registration 
for a period of 30 days, and complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in 
dealer operations for his own account without providing and 
maintaining a satisfactory bond, as required by the act and the 
regulations, (2) engaging in dealer operations through trading 
partnerships composed of respondent and others which are not 
properly registered with the Secretary as a dealer and bonded, 
as required by the act and the regulations, and (3) charging 
and collecting fees for purchasing livestock in transactions in 
which respondent realizes dealer profits from price mark-ups. 


Respondent’s registration under the act is suspended for a 
period of 30 days beginning October 24, 1961. 


This order shall become effective on October 24, 1961. 
Copies hereof shall be served upon the parties. 
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(No. 7406) 


In re TEXAS AND SOUTHWERTERN CATTLE RAISERS ASSOCIATION, 
Inc. P&S Docket No. 2410. Decided October 18, 1961. 


Effective Date Postponed 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER EXTENDING EFFECTIVE DATE 


Upon the request of the respondent for an extension of the 
effective date of the order of June 28, 1961, and upon a similar 
request from the Packers and Stockyards Division, Agricultural 
Marketing Service, and for good cause shown, the effective date 
of that order is extended to and includes December 1, 1961. 


(No. 7407) 


In re JOHN HUDSON, JR. P&S Docket No. 2550. Decided Octo- 
ber 23, 1961. 


Insolvency—Violation of Bonding Requirements— 
Cease and Desist—Suspension of Registration 


Respondent is suspended as a registrant under the act for six months and 
thereafter until he demonstrates that he is solvent. 


Mrs. Dona S. Kahn, for complainant. Mr. Dudley W. Conner, of Hattiesburg, 
Mississippi, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed April 14, 1961, by 
the Acting Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent is registered with the Secretary under the 
act as a dealer to buy and sell livestock in commerce for his 
own account and is charged with being insolvent and with wil- 
fully violating the bonding and record-keeping requirements of 
the act and the regulations issued thereunder (9 CFR 201.1 
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et seq.). On April 27, 1961, respondent filed an answer denying 
the allegations of the complaint. 


An oral hearing was held June 15, 1961, in Hattiesburg, 
Mississippi, before Will Rogers, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Respondent was represented by Dudley W. Conner, Attorney at 
Law, Hattiesburg, Mississippi, and complainant was _ repre- 
sented by Dona 8S. Kahn, Office of the General Counsel, United 
States Department of Agriculture. At the hearing, the parties 
entered into an agreement whereby, in effect, respondent ad- 
mitted all the allegations of the complaint except the charge 
that he is insolvent and consented to a suspension of his regis- 
tration for a period of six months for the violations of the act 
thereby admitted and to the issuance of an appropriate cease 
and desist order with respect thereto. 


Complainant introduced evidence at the hearing on the issue 
of insolvency. Respondent did not introduce any evidence on 
this issue, but was given 30 days in which to submit a certified 
balance sheet reflecting his current financial condition. Re- 
spondent has failed to submit such balance sheet. After the 
hearing, complainant filed a brief. On September 12, 1961, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be 
found to have violated the act as charged, and be ordered to 
cease and desist from such violations, and to keep accounts, 
records, and memoranda which fully and correctly disclose all 
transactions involved in his business under the act. The hearing 
examiner further recommended that respondent’s registration 
under the act be suspended for a period of six months and 
thereafter until respondent demonstrates that he is no longer 
insolvent. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Respondent, John Hudson, Jr., is an individual whose 
address is Purvis, Mississippi. Respondent is now and was at 
all times mentioned herein registered with the Secretary under 
the act as a dealer to buy and sell livestock in commerce for his 
own account. 


2. As of December 31, 1960, respondent’s current liabilities 
exceeded his current assets by approximately $63,000. 
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3. On August 19 and September 16, 1960, respondent was 
given official notice that on the basis of the estimated volume of 
his business as a dealer during the calendar year 1959, his 
existing bond coverage of $5,000 was inadequate to secure the 
performance of his dealer obligations, and he was requested to 
obtain additional bond coverage to secure the performance of 
his obligations up to $25,000. Notwithstanding such notices, 
respondent continued to engage in business as a dealer within 
the meaning of the act without obtaining additional bond cover- 
age. 


4. On October 11 and 25, 1960, respondent was given official] 
notice that he would have to furnish a new bond if he con- 
tinued to operate as a dealer under the act because his dealer 
bond was to terminate and did terminate October 15, 1960. 
Notwithstanding such notices, respondent continued to engage 
in business as a dealer within the meaning of the act without 
furnishing the required bond. 


5. During the year 1960, respondent failed to keep accounts, 
records, or memoranda which fully and correctly disclosed all 
transactions involved in his business as a dealer, in that re- 
spondent kept no books of account, such as journals, ledgers 
and cash books, failed to retain copies of all purchase and sale 
invoices, and failed to maintain a daily record of all purchases 
and sales. 


CONCLUSIONS 


The sole disputed issue in this proceeding is whether the re- 
spondent is insolvent within the meaning of legislation supple- 
menting the Packers and Stockyards Act, 1921, as amended, 
known as the Act of July 12, 1943 (7 U.S.C. 204). At the 
hearing herein, complainant introduced into evidence a balance 
sheet constructed on the basis of accepted accounting principles 
which reflected respondent’s financial condition as of Decem- 
ber 31, 1960. From such financial statement it is apparent that 
respondent’s current liabilities exceeded his current assets on 
such date by a substantial amount. Consequently, respondent is 
insolvent within the meaning of the Act of July 12, 1943. In re 
Southern Buyers Inc., 14 A.D. 811 (1955); In, re John L. 
Cooper, W. Homer Renn and Charles C. Dishman, d/b/a Cooper 
Commission Company, 19 A.D. 160 (1960). Respondent was 
afforded ample opportunity to refute complainant’s exhibit at 
and after the hearing, but failed to do so. 
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The remaining violations of the act alleged in the complaint 
are admitted by respondent and the parties agreed and stipu- 
lated at the hearing, in part, that respondent should be ordered 
to discontinue them and respondent’s registration as a dealer 
under the act should be suspended for a period of six months. 
The amount of the bond a dealer is required to maintain de- 
pends upon the dollar volume of his livestock transactions (9 
CFR 201.30). Since respondent has not denied that the volume 
of his transactions required the maintenance of a bond in an 
amount not less than $25,000, it is concluded that a bond in that 
amount was necessary for compliance with the regulation and 
to secure the obligations which the respondent would incur as 
a registrant under the act at the time the demand for an in- 
crease in the bond was made. The failure of the respondent to 
post such a bond or its equivalent, or any bond after October 
15, 1960, and his operation in business as a dealer under the 
act without an appropriate bond constitute wilful violations of 
section 312(a) of the act (7 U.S.C. 213(a))and sections 201.29 
and 201.30 of the regulations issued thereunder (9 CFR 201.29 
and 201.30). In re W. O. Steen, 16 A.D. 125 (1957) ; In re Isom 
Martin, 8 A.D. 1247 (1949). Also, by reason of the facts set 
forth in Finding of Fact 5, respondent violated section 401 of 
the act (7 U.S.C. 221) and section 201.46 of the regulations 
issued thereunder (9 CFR 201.46). 


Respondent should be ordered to cease and desist from operating 
as a dealer as defined in the act without furnishing the bond re- 
quired by the act and the regulations issued thereunder and to 
keep accounts, records, and memoranda which fully disclose all 
transactions involved in his business under the act. Respondent 
should be suspended as a registrant under the act for a period 
of six months and, in view of his insolvency, respondent should 
be suspended as a registrant under the act after the six-month 
period until he demonstrates that he is no longer insolvent. 
Respondent should not be ordered to cease and desist from 
operating while insolvent, as recommended by the hearing ex- 
aminer, as the complaint did not contain such a charge. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer without maintaining a reasonable bond or its 
equivalent as required by the act, as amended and supple- 
mented, and the regulations issued thereunder. 
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Respondent shall keep accounts, records, and memoranda 
which fully! and correctly disclose all transactions involved in 
his business under the act, such as books of account in the 
form of journals, ledgers, and cash books, purchase and sale 
invoices, and a daily record of purchases and sales. 


Respondent is suspended as a registrant under the act for a 
period of six months and thereafter until he demonstrates that 
he is solvent. At the request of respondent, when he makes such 
a showing, a supplemental order will be issued in this proceed- 
ing terminating the suspension after the expiration of the six- 
month period. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof 
upon respondent. 


(No. 7408) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided October 24, 1961. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current schedule of rates 
and charges up to and including November 30, 1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 23, 1959 
(18 A.D. 1264), which as modified by orders issued on Novem- 
ber 10, 1960 (19 A.D. 1243) and March 27, 1961 (20 A.D. 218), 
authorizes assessment of the current temporary schedule of 
rates and charges to and including November 30, 1961, unless 
modified or extended by further order before the latter date. 


By a petition filed on October 16, 1961, the respondent re- 
quested that the current temporary schedule of rates and 
charges be extended to and including November 30, 1962. As a 











1022 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 1022 


condition of the granting of the petition, the respondent agreed 
to continue complying with the commitments previously agreed 
to in connection with prior orders in this proceeding. 

Prior to the issuance of the orders of November 23, 1959, 
November 10, 1960, and March 27, 1961, authorizing increases 
in the rates and charges, notices of the petitions therefor were 
published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to 
be heard in connection with such petitions, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it 
is found that further notice and public procedure on this order 
are unnecessary. 

The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted. 

Since the parties are agreed, the petition is granted and 
the respondent is authorized to continue assessing the current 
temporary schedule of rates and charges during the life of this 
order. The respondent shall continue complying with the com- 
mitments set forth in its petition filed in this proceeding on 
December 23, 1952. 

This order shall become effective on December 1, 1961, and 
remain in effect to and including November 30, 1962, unless 
modified or extended by further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 7409) 


In re MIKE O’CONNOR, d/b/a ECONOMY LIVE STOCK COMMIS- 
SION COMPANY. P&S Docket No. 2576. Decided October 26, 
1961. 


Insolvency—Cease and Desist—Suspension of 
Registration—Consent Order 


Respondent is suspended as a registrant under the act for 60 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act. Respondent, a 
registered market agency under the act, is charged with wil- 
fully violating certain sections of the act and the regulations 
issued thereunder, and with being insolvent within the mean- 
ing of the act. Respondent filed an answer on October 17, 1961, 
in which he admits the allegations contained in the complaint, 
waives oral hearing and the report of the examiner, and con- 
sents to the issuance of the order set forth below. Complain- 
ant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Mis- 
souri, hereinafter referred to as the stockyard, was at all 
times mentioned herein and is now a posted stockyard subject 
to the provisions of the act. 


2. Respondent is an individual doing business as Economy 
Live Stock Commission Company whose address is Hemple, 
Missouri. Respondent is registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis at the stockyard, and at all times mentioned 
herein was so registered. 


3. Respondent is presently insolvent and at all times since 
on or about December 31, 1960, has been insolvent. At all such 
times, respondent’s current liabilities have exceeded his cur- 
rent assets, and respondent has been unable to pay his current 
obligations as they have become due in the usual course of 


business. 


4. Respondent, during the period December 31, 1960 to 
March 8, 1961, operated as a market agency and dealer in 
commerce at the stockyard, notwithstanding the fact that he 
was insolvent during such period. 


5. Respondent used funds received as proceeds from the 
sale of livestock consigned to him for sale on a commission 
basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
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prompt accounting therefor and payment of the portions there- 
of due the owners or consignors. On March 8, 1961, respond- 
ent had a shortage of $41,734.65 in his custodial account. As 
of that date, respondent had outstanding checks drawn on such 
account amounting to $43,466.41, and had to offset such out- 
standing checks a bank balance of $1,731.76. 


6. Respondent, during the period from on or about Novem- 
ber 1, 1960, to March 8, 1961, engaged in the business of buy- 
ing and selling livestock in commerce at the stockyard as a 
dealer without being registered with the Secretary of Agricul- 
ture as a dealer under the act and without furnishing a bond 
to cover such dealer operations. 


7. On or about March 1, 1961, respondent, in soliciting a 
consignment of 72 head of cattle on a commission basis, from 
Charles Frye, Centralia, Kansas, guaranteed to the owner 
thereof that said lot of cattle would be sold at a specific price, 
to wit, $23.50 per hundredweight. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204), and wilfully violated sections 303, 304, 307) and 312 of 
the act (7 U.S.C. 208, 205, 208, 213), and sections 201.10, 
201.29, 201.40, 201.41 and 201.64 of the regulations issued un- 
der the act (9 CFR 201.10, 201.29, 201.40, 201.41 and 201.64). 

Respondent has consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
livestock market agency or dealer in commerce while in an 
insolvent financial condition; (2) making such use of funds 
received as proceeds from the sale of livestock handled on a 
commission basis as would in any manner endanger or impair 
the prompt and faithful accounting therefor and payment of 
such funds to the person entitled thereto; (3) operating as a 
livestock market agency or dealer in commerce without being 
registered and bonded as required by the act, as amended and 
supplemented, and the regulations issued thereunder; (4) 
guaranteeing to the owner or consignor of livestock, when 
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soliciting the consignment thereof, that such livestock will be 
sold at a specific price or prices if consigned to respondent for 
sale on a commission basis. 


Respondent shall deposit the gross proceeds received from 
the sales of livestock handled on a commission basis in a separ- 
ate bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by a similar identifying designation, and shall not 
withdraw funds therefrom for any purposes except those for 
which shippers’ proceeds may be properly used as set forth in 
section 201.42 of the regulations under the act (9 CFR 201.42). 


Respondent is suspended as a registrant under the act for a 
period of sixty days and thereafter until such time as respond- 
ent shall demonstrate that he is no longer insolvent. At the 
request of respondent, when he makes such a showing, a 
supplemental order will be issued in this proceeding terminat- 
ing this suspension. 

This order shall become effective on the sixth day after 
service thereof upon respondent and copies hereof shall be 
served upon the parties. 


(No. 7410) 


PALMER J. WAGNER v. DONALD D. WINK, EVERETT P. SNYDER 
AND CARSON VEHRS, d/b/a NORTHWESTERN LIVESTOCK COM- 
MISSION Co. P&S Docket No. 2543. Decided October 26, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to sustain the burden of proving the allegations of 
the complaint, the complaint is dismissed. 


Complainant and respondents, pro se. Mr. E. Kendall Clarke, Presiding Of- 
ficer . 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), herein- 
after referred to as the act. The proceeding was instituted by 
a complaint filed on November 10, 1960, in which complainant, 
Palmer J. Wagner, Garfield, Washington, alleges that on Sep- 
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tember 18, 1960, he instructed an employee-auctioneer of re- 
spondent to sell separately a mare and then her colt at an 
auction held at respondents’ stockyard at Hermiston, Oregon; 
that the auctioneer first sold the mare for $255 and then sold 
the colt for $70; and that later respondents remitted to com- 
plainant only the price received for the mare, less commission 
deductions. Complainant now seeks the sum of $60.80 which he 
alleges was the net proceeds from the sale of the colt. 


A copy of the complaint and a copy of the investigation re- 
port, prepared by the Packers and Stockyards Division of this 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondents on January 23, 1961, and a copy of the sup- 
plemental investigative report was served upon the respondents 
on February 4, 1961. A copy of the investigative report was 
served upon complainant on January 21, 1961, and a copy of 
the supplemental investigative report was served upon him on 
February 6, 1961. Respondents filed an answer dated March 
3, 1961, in which they allege that the colt and the mare were 
sold together and that no sum was owing to the complainant. 


An oral hearing was held on May 25, 1961, in Pendleton, 
Oregon. Neither party was represented by counsel. Palmer J. 
Wagner and Beecher Neal testified on behalf of the complain- 
ant. Omer Bonney, Floyd Castleman, Everett P. Snyder, La- 
verne Seal, and Donald D. Wink testified on behalf of respond- 
ents. 


FINDINGS OF FACT 


1. Complainant, Palmer J. Wagner, is an individual whose 
address is Route 1, Box 4, Garfield, Washington. 


2. Respondents, Donald D. Wink, Everett P. Snyder, and 
Carson Vehrs, are partners doing business as Northwestern 
Livestock Commission Co., are now and were at all times ma- 
terial herein registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis at the 
Northwestern Livestock Commission Co., Hermiston, Oregon, 
a posted stockyard subject to the provisions of the act, here- 
inafter referred to as the stockyard. Respondents own and 
operate the stockyard. 


8. On September 18, 1960, complainant and Beecher Neal, 
a companion of complainant, arrived at the stockyard at ap- 
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proximately 12:00 noon with an Appaloosa mare and her colt 
belonging to complainant. The horses were subsequently as- 
signed numbers, brought into the ring at the same time, and 
sold at auction. Respondents accounted and remitted to com- 
plainant, as the proceeds from the sale of both animals, $255 
less commission deductions, on the basis of both animals having 
been sold together to Floyd Castleman for that amount. 


4. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The initial issue is whether the two animals were sold to- 
gether or sold separately in two successive sales. Complainant 
alleges that on September 18, 1960, his Appaloosa mare and 
her colt were brought into the auction ring of respondents’ 
stockyard and that the mare was sold first to Floyd Castleman 
for the purchase price of $255. He further asserts that the 
colt was then sold for $70 to a buyer unknown to him at the 
time of the sale. He complains that the respondents remitted 
to him only the net proceeds resulting from the sale of the 
mare alone, and he now seeks the remainder of the proceeds 
allegedly due him. 


The burden is upon the complainant to show, by a prepon- 
derance of the evidence, that the two animals were sold separ- 
ately, that the amount of $255 represents the price paid by 
the successful bidder for the mare alone, that the subsequent 
sale of the colt was the first transaction involving that animal, 
and that the complainant was not paid the full net proceeds in 
accordance with the sales as they transpired. Failing to prove 
this, complainant must establish that he instructed respondents 
to sell the animals separately. 


It is uncontested that the amount of $255, less commission 
deductions, was the amount remitted to complainant by re- 
spondents. Respondents contend, however, that the mare and 
colt were sold together to Mr. Castleman for the gross amount 
of $255 and that the colt was then resold at the direction and 
for the account of Mr. Castleman to Wale Markgrif for $70. 


The testimony of the complainant and his corroborating wit- 
ness, Beecher Neal, was to the effect that the animals were sold 
separately, one within a few moments of the other. However, 
according to copies of the sales receipts which respondents 
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maintained were executed immediately following the sales in 
question, the mare and her colt were sold together to Mr. Cas- 
tleman for $255 and following that sale the colt was then resold 
for the account of Mr. Castleman to Mr. Markgrif for $70. This 
evidence is supported by the testimony of Omer Bonney, re- 
spondents’ auctioneer, who testified that this was in accord- 
ance with the manner in which he conducted the sales. More- 
over, Mr. Castleman stated that he bid upon the two animals 
as a pair and then instructed the auctioneers to “sell off” the 
colt. He testified that Mr. Markgrif was the successful bidder 
for the colt. Furthermore, Laverne Seal testified that when the 
animals were first offered he was the “other bidder” for the 
mare and its colt and bid upon them together. It would, appear 
from the record, therefore, that complainant has not met his 
burden in proving that the sales were conducted as he contends. 


Complainant further contends that he instructed Omer Ben- 
ney, the auctioneer-employee of respondents, to sell the mare 
and the colt separately, and that if in fact the animals were 
sold together as contended by respondents, the sale was con- 
trary to his instructions. There is no doubt that the act con- 
templates a duty on the part of respondents to comply with 
specific instructions given by complainant. Bainbridge Cattle 
Company V. Berigan Brothers Livestock Commission Company, 
16 A.D. 982, 985 (1957); Roy R. Rednour & Sons v. Old Union 
Stockyards Company, Inc. 20 A.D. 88, 91 (1961), Marlin L. 
Nichols v. Kenneth R. Minteer et al., 20 A.D. 602, 606 (1961). 


But complainant has the burden of proving by a preponderance 
of the evidence that he gave the alleged instructions to re- 
spondents and that respondents knew of and agreed to such 
instructions. Baltimore Livestock Market Inc. v. Southern 
Buyers, Inc., 15 A.D. 808, 811 (1956); 35 C.J.S. Factors §51 
(1960). It is clear that any instructions given to respondents’ 
employees are deemed to have been given to respondents (7 
U.S.C. 223). It is undisputed that Mr. Bonney, as an employee 
of the stockyard, had the authority, within the scope of his 
employment, to agree to terms such as those allegedly agreed 
upon by way of instructions, prior to the sale of the horses. 


The question then becomes one of fact, 7.e., whether the 
complainant gave the respondents the alleged instructions and 
whether the respondents knew of and agreed to them. Com- 
plainant testified that “about the first of September, 1960,” he 
telephoned Mr. Bonney, and described in detail his stock of 
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Appaloosa horses. He then asked Mr. Bonney, “If these horses 
are what I say they are, would it be your opinion that I could 
get perhaps a minimum of $250.00?” To which Mr. Bonney 
replied, “I think you probably could.” Complainant then indi- 
cated he would consider the matter and perhaps bring ‘him 
down” to the auction. 


On September 18, 1960, complainant in the company of his 
friend, Beecher Neal, journeyed from Garfield, Washington, 
to the stockyard with an Appaloosa mare and her colt. Com- 
plainant testified that upon arrival at the stockyard his animals 
were assigned numbers and later led into the sale ring by an 
employee of respondents. Complainant was greeted by Mr. Bon- 
ney, who said, “Is this the mare?” He could not recall his reply 
to this query, but he did remember that in response to the 
next question by Mr. Bonney, “Do you still want the same price 
for her?,” his answer was, “She sells.” The auctioneer then 
asked if the complainant wished to sell both animals “together 
or separately,” and the complainant testified he instructed, 
“That the colt was old enough to wean, fo sell the mare.” 


There were apparently no witnesses to this conversation, 
other than complainant and Mr. Bonney, but because of the 
proximity of the loud speaker microphone used by Mr. Bonney 
during the auctions, certain portions of the conversation were 
audible to the assembled crowd. Mr. Neal stated that he did 
hear over the loud speaker the question by Mr. Bonney relating 
to how complainant wished to sell his horses and then heard 
complainant reply, “The colt is old enough to wean.” The rest 
of the conversation could not be discerned. 

The testimony of Mr. Bonney relating to the instructions 
given him by complainant was in diametric opposition to that 
of complainant. He stated that during the course of the phone 
conversation between him and complainant the latter described 
the “mare” to him and indicated that complainant “had to have 
$250.00 for the pair.” Mr. Bonney maintained he reiterated 
this statement upon meeting complainant in the sale ring and 
after a conversation of “three or four minutes” offered the 
mare and colt for sale together, because he was told to do so 
by complainant, if, as auctioneer, he felt the animals selling 
as a pair would bring more money. He further stated that he 
definitely made an announcement over the loud speaker that 
he was going to sell the two animals together. 
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The instructions given to an auctioneer are contractual in 
nature (5 Am. Jur. 487), and in determining whether a party 
had reason to know of the other party’s understanding of the 
terms of the contract, judgment should be made in relation 
to the usage and understanding of other people; but in deter- 
mining whether a party did, in fact, know the understanding 
of the other party, much more direct and cogent evidence may 
be available. See Corbin on Contracts, Sec. 107, pp. 336, 7. 


The evidence with respect to the specific instructions given 
by complainant to respondents’ employee is unclear. The only 
witnesses to the communication of the terms of the instructions 
were the parties themselves, that is, complainant and respond- 
ents’ employee. Their testimony is in sharp conflict. Unrelated 
bits of the conversation were overheard but clarifying testi- 
mony of other witnesses as to what was actually said is un- 
available. Since the complainant has alleged that he gave in- 
structions to respondents’ employee to sell the horses separately, 
it is incumbent upon him to support his allegation by a pre- 
ponderance of the evidence. Since the evidence does not estab- 
lish the exact terms of the instructions which were allegedly 
given, complainant has failed to sustain his burden of proof. 
Moreover, even if it be assumed arguendo that complainant did 
give such instructions, he has not shown that they were under- 
stood and agreed to by respondents’ employee. Complainant, 
therefore, has failed to sustain his burden of proof, and the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7411) 


DAN W. KINSEL, JR. v. DEWEY N. SMITH, DWIGHT ENGLISH 
AND G. R. BRYAN, d/b/a COMMUNITY SALES YARD. P&S 
Docket No. 2565. Order issued October 25, 1961, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7412) 


HASTINGS POTATO GROWERS ASSOCIATION v. S. ALBERTSON COM- 
PANY, INCORPORATED. PACA Docket No. 8228. Decided Octo- 
ber 2, 1961. 


Breach of Contract—Damages—Inspection Charge 


It is concluded that complainant breached the contract and that respondent 
was entitled to the amount deducted for damages except for $16.50 cover- 
ing a charge for inspection. This charge is disallowed as it was incurred 
by respondent in connection with securing evidence. 


Mr. William C. Hutchison, Sr., of Sanford, Florida, for complainant. Mr Alan 
Lewis, of Boston, Massachusetts, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on October 24, 1960, com- 
plainant requests an award of reparation in the amount of $500, 
which is alleged to be the balance due and owing complainant 
from respondent in connection with the sale to respondent, on 
March 25, 1960, of a carload of cabbage. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on November 30, 1960. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on November 28, 1960. Re- 
spondent filed an answer to the formal complaint on December 
19, 1960, denying liability in connection with this transaction. 


Since the amount in dispute in this proceeding does not ex- 
ceed $500, the issues are therefore determined in accordance 
with the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a 
corporation whose address is Hastings, Florida. 
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2. Respondent, S. Albertson Company, Incorporated, is a 
corporation whose address is 470 Atlantic Avenue, Boston, 
Massachusetts. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On March 25, 1960, in the course of interstate com- 
merce, complainant sold to respondent 550 crates of cabbage, 
Superior brand, U. S. No. 1 Green, contained in car FGEX 
38942, at a price of $1.90 per crate, with both price and grade 
being on a delivered basis, Somerville, Massachusetts. 


4. The contract between the parties was negotiated by a 
broker, Ivin Arost, of Hallee Boy Brokerage, Orlando, Florida. 
The broker did not issue a memorandum of sale in connection 
with this sale. 


5. The cabbage contained in car FGEX 38942 received a 
joint Federal-State inspection at shipping point, Hastings, Flor- 
ida, on March 24, 1960, at 6:30 p.m. and was certified as being 
U. S. No. 1 Green at that time. 


6. On March 25, 1960, complainant shipped car FGEX 
38942 from Hastings, Florida, billed to itself at Richmond, Vir- 
ginia. On the same date, however, and following the sale of the 
carload on March 25, the shipment was diverted by complain- 
ant to respondent at Boston, Massachusetts. 


7. Car FGEX 38942 arrived in Boston in the early morning 
of March 29, 1960, and was immediately diverted by the carrier 
to First National Stores, Inc., Somerville, Massachusetts, under 
the authority of a diversion order given to the carrier by re- 
spondent on March 28, 1960, at 10:45 a.m. 


8. Car FGEX 38942 arrived at Somerville, Massachusetts, 
on March 30, 1960, and was placed at 3 a.m. on that date. Re- 
spondent’s consignee, First National Stores, Inc., inspected 
the cabbage on that date and notified respondent at approxi- 
mately 4:30 p.m. on March 30, 1960, that the shipment was 
rejected on account condition and for lack of ice. Notice of the 
rejection by First National Stores, Inc., was also conveyed to 
the broker, Arost, who relayed the notice to complainant be- 
tween 4:30 and 5:00 p.m. on March 30, 1960. Complainant was 
also advised at this time that respondent planned to obtain a 
Federal inspection of the load on March 31, 1960. 


9. At the request of respondent car FGEX 38942 was re- 
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iced with 4,000 pounds of ice at Somerville and then rediverted 
to Boston on the afternoon of March 30 by the First National 
Stores, Inc., to respondent. The shipment arrived in Boston 
on the following day, March 31, at approximately 3 a.m. At 
9:35 a.m. on that date an inspection of the load was made by 
the National Perishable Inspection Service, Inc., which certi- 
fied the temperature of the commodity to be 41° F. top and 
42° F. bottom, and yellow showing in the cabbage ranging 
“0 to 38, average between 15 and 16% show 1 to 3 yellow 
leaves, balance green.” This inspection also noted “No top ice 
over 3 doorway tiers, balance 3 to 8” of top crushed ice where 
visible.” A Federal inspection was then made of the cabbage at 
12:45 p.m. on that date, March 31, with the results of that 
inspection, in part, being as follows: 

“Condition of load: . . . 2 to 10 inches crushed ice 

covering approximately 1% of load, no ice over re- 

mainder of load. 

“Temperature of product: DOORWAY: Top 40° F. 

Bottom 41° F. 

“Condition: Mostly fresh and crisp. Most heads show 

good green color, in most crates 5 to 20%, in some 

none, average approximately 12% turning yellow to 

yellow. Less than 1% decay. 

“Grade: Meets quality requirements but fails to grade 

U. S. No. 1. Green only account condition. 

“Remarks: Inspection and certificate restricted to 

product in all layers of 2 stacks between doors and 

one stack each end of car nearest doors.” 


10. Following the Federal inspection referred to above, re- 
spondent resold the cabbage in car FGEX 38942 on some date 
or dates between March 31, 1960, and April 6, 1960. 


11. Respondent has paid complainant $92.41 in connection 
with this transaction. 


12. The formal complaint was filed on October 24, 1960, 
which was within 9 months after the cause of action herein 
arose. 


CONCLUSIONS 
The first issue presented herein has to do with the grade of 
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the cabbage sold by complainant to respondent. Complainant, in 
the formal complaint, makes no mention of the grade contem- 
plated by the parties in the sale of the cabbage. Respondent, on 
the other hand, takes the position that the cabbage was to be 
U. S. No. 1 Green on arrival at contract destination. Complain- 
ant makes no attempt to deny or refute respondent’s position. 
Accordingly, it is concluded the parties agreed that the cabbage 
should grade U. S. No. 1 Green at contract destination. 


The next issue presented for our consideration relates to the con- 
tract destination of the cabbage. Complainant, in its complaint, 
alleges that it agreed to sell the carload of cabbage on a de- 
livered Boston, Massachusetts, basis. Respondent, on the other 
hand, takes the position that the parties agreed to a contract 
destination of Somerville, Massachusetts, and in support thereof 
offers the affidavit of the broker who negotiated the contract 
between the parties. The broker, in this affidavit, states that 
at the time of making the contract of sale with complainant for 
the cabbage involved herein, it was distinctly understood that 
the contract destination of such cabbage would be Somerville, 
Massachusetts. Although this is denied by complainant, who 
maintains that the contract destination was Boston, we believe 
that the evidence of record supports the position taken by re- 
spondent and accordingly conclude that the contract destination 
was Somerville, Massachusetts. 


Respondent accepted the carload of cabbage involved herein 
and is therefore liable to complainant for the purchase price 
thereof, less provable damages suffered by virtue of any breach 
of warranty on the part of complainant. Respondent alleges 
that complainant breached the express warranty given in re- 
gard to the grade of the cabbage by failing to deliver to 
respondent, at contract destination, Somerville, Massachusetts, 
cabbage grading U. S. No. 1, Green. As the party alleging the 
breach, the burden rests upon respondent to establish such 
breach by a preponderance of the evidence. 


Respondent attempts to sustain this burden of proof by 
offering first the statement of the buyer-inspector employed by 
the First National Stores of Somerville. This inspector, Ken- 
neth Livingston, stated by affidavit dated March 9, 1961, that 
at the time that he inspected the cabbage contained in car 
FGEX 38942 the car temperature was 56° top and 51° bottom; 
that there was practically no ice upon half the load, while the 
remaining portion was only lightly iced; that samples inspected 
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were from all accessible parts of the load; and that he found 
the cabbage turning yellow to yellow, generally 3 - 25%, with 
an average of 12 - 15%. Livingston, in his affidavit, stated 
further that in his judgment the cabbage in this car would not 
and could not have graded U.S. No. 1 on March 29, either 
at Somerville or at Boston. 

Respondent, in an attempt to show the cause of the yellow- 
ing condition found in the load at Somerville and Boston, sub- 
mitted evidence showing that it mailed to Dr. B. A. Friedman, 
Principal Plant Pathologist, Agricultural Marketing Service, 
U. S. Department of Agriculture, New York City, a copy of 
the Federal inspection certificate issued at loading point, show- 
ing the U. S. No. 1 Green certification of this load at shipping 
point, Hastings, Florida, on March 24; a copy of the affidavit 
of Kenneth Livingston, referred to above; a copy of the invoice 
of the Avenue Ice Company, Inc., showing the deposit of 4,000 
pounds of blower ice into car FGEX 38942; and a copy of the 
Federal inspection certificate, issued at Boston on March 31, 
set forth herein in Finding of Fact No. 9. With these docu- 
ments went a request from respondent that Dr. Friedman, 
after examining the documents express an opinion as to what 
would or could have caused the yellow to yellowing condition 
which was found in car FGEX 38942 during the Federal in- 
spection at Boston on March 31. Dr. Friedman acknowledged 
the receipt of the documents referred to above and stated that: 


“The maturity and age of cabbage and high tempera- 
tures after harvest are probably the most important 
factors causing cabbage leaves to turn yellow. Assum- 
ing the cabbage in the above car was freshly harvested, 
it would appear likely that the temperatures reported 
in transit contributed to the yellow condition of the 
cabbage.” 

In addition to the temperatures reported in the car in the 
course of the inspections made at Somerville and Boston, we 
have the statement of the originating carrier at Hastings, 
Florida. This carrier, the Florida East Coast Railway Com- 
pany, stated in a letter to the Department dated June 17, 
1960, and included in the report of investigation, that this car 
moved out of Hastings, Florida, at 11:50 p.m. on March 25; 
that it was delivered to the Atlantic Coast Line Railroad at 
Jacksonville, Florida, on March 26 at 3:16 p.m. and that the 
maximum and minimum temperatures of the car during this 
period, with vents closed and plugs in, were 70° F. and 68° F. 
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Taking the high temperatures reportedly found in this car- 
load by the East Coast Railway Company and by Kenneth 
Livingston, and considering this information in the light of the 
statement given by Dr. Friedman, we are inclined to the belief 
that the yellowing condition of the cabbage, which was grade 
U. S. No. 1 green at loading point, occurred prior to the arrival 
of the shipment at contract destination, Somerville, Massa- 
chusetts; and that such yellowing was due to the presence of 
abnormally high temperatures in the car in transit. This being 
the case, we may also state that we do not believe that this 
yellowing occurred in the 33-hour period which elapsed between 
the time of arrival of the cabbage in Somerville on March 30. 
and the time at which it was federally inspected at Boston on 
March 31. This latter conclusion is prompted by the observa- 
tion of the striking similarity in the degree or amount of yel- 
lowing found by all of the persons inspecting this load during 
March 30 and 31. While it is admittedly a matter of specula- 
tion, it appears highly probable that the yellowing process in 
the load was progressive from the date of billing, March 24, 
until arrested by the lower temperatures resulting from the 
placing of the 4,000 pounds of ice in the car in Somerville by 
the First National Stores on March 30. 

In view of all the evidence present in the record, we are of 
the opinion, and do so conclude, that complainant breached 
the express warranty between the parties by failing to deliver 
to respondent at contract destination, Somerville, Massa- 
chusetts, cabbage grading U. S. No. 1 Green at Somerville. 

The general rule of damages for breach of warranty, where 
the respondent has accepted the goods, is the difference be- 
tween the value of the goods actually delivered at the time and 
place of delivery to the buyer, and the value the goods would 
have had at that time if they had met the specifications of the 
contract. With respect to the value a shipment would have had 
if it had met contract specifications, and there being no other 
evidence available, we will accept as indicative of such value 
the delivered contract price which in this case would be $1,045. 


The actual market value of goods delivered may be evidenced 
by the resale price, when such goods are resold by the buyer in 
a prompt and reasonable manner. It appears that the resale of 
the cabbage involved in this proceeding was accomplished in a 
prompt and reasonable manner, with gross proceeds of $714.80 
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being realized therefrom by respondent. From these gross pro- 
ceeds respondent deducted charges in a total amount of $622.39. 
In reviewing the deductions, we find all items to be valid with 
the exception of the charge made for inspection in the sum of 
$16.50, which is disallowed, since it is a cost incurred by re- 
spondent in connection with securing evidence. Accordingly, 
respondent should properly have deducted a total of $605.89 
from the gross proceeds of $714.80, leaving a net of $108.91, 
which represents the value of the cabbage actually delivered 
under the contract. The difference between the delivered con- 
tract price of $1,045 and the value of the cabbage actually 
delivered to respondent by complainant under the terms of the 
contract, $108.91, is $936.09 and represents the damages sus- 
tained by respondent as a result of complainant’s breach of the 
express warranty of quality. Subtracting respondent’s damages 
of $936.09 from the delivered purchase price of $1,045, leaves 
a difference of $108.91 owing to complainant from respondent 
on the purchase price. Respondent has paid to complainant the 
sum of $92.41 as an undisputed amount, leaving $16.50 remain- 
ing due and owing to complainant. Respondent’s failure to pay 
to complainant this sum is in violation of section 2 of the act, 
for which reparation should be awarded to complainant, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $16.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1960, until 
paid. 

The facts shall be published and copies hereof served upon 
the parties. 


(No. 7413) 


T. O. TOMASELLO COMPANY v. BROWN AND LOE, INC. PACA 
Docket No. 8225. Decided October 4, 1961. 


Suitable Shipping Condition Warranty—Abnormal 
Deterioration—Liability 


From the evidence it is decided that the transportation service and condi- 
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tions were not normal and, since the suitable shipping condition warranty 
is not applicable and there is no proof of a breach of the contract on 
the part of complainant, respondent is liable for the contract price. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on November 9, 1960, com- 
plainant seeks reparation in the amount of $681, alleged to be 
the purchase price of a truckload of lettuce sold and delivered 
to respondent in May 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 1, 1960. A copy of the report of investigation was 
served upon complainant on December 3, 1960. Respondent filed 
an answer to the complaint on December 13, 1960, in effect 
denying the allegations of the complaint and denying liability 
to complainant as alleged. The parties did not request an oral 
hearing and the issues were submitted under the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement and respondent filed an answering state- 
ment. 


FINDINGS OF FACT 


1. Complainant, T. O. Tomasello Company, is a corporation 
whose address is P. O. Box 328, Watsonville, California. 


2. Respondent, Brown and Loe, Inc., is a corporation whose 
address is 104 East 5th Street, Kansas City 6, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about May 9, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of iceberg head lettuce, TOT brand, 2-dozen size in 
standard cartons, at 85 cents per carton plus 15 cents per car- 
ton for vacuum cooling, f.o.b. Watsonville, California, shipment 
to be made on the date of sale. 
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4. The contract was negotiated by John R. Kirkland, a 
broker located at Watsonville, California, who acted as agent 
for respondent. 


5. On May 10, 1960, complainant shipped from loading point 
in the State of California to respondent at Kansas City, Mis- 
souri, 681 cartons of TOT brand head lettuce, shipment being 
made in a truck furnished by respondent. 


6. The lettuce arrived at Kansas City on May 14, 1960, and 
received a Federal inspection at 10:15 A.M. on that date. The 
inspection certificate shows the following as to condition: 
“Mostly fresh and crisp. Wrapper leaves: No condition defects. 
Head leaves: In most samples 1 to 9 heads, (4 to 35%), some 
none, average approximately 15% Bacterial Soft Rot in vari- 
ous stages, mostly advanced, many following broken midribs 
and Rib Discoloration.” The lettuce failed to grade U.S. No. 1 
only on account of condition. The inspection certificate also 
shows temperatures of the product as follows: Doorway: Top 
52° F.; Bottom 48° F. 14 length: Top 46° F. 


7. Respondent reported to the broker by telephone the con- 
dition of the lettuce disclosed by the inspection, but did not 
inform the broker or complainant of the temperatures found in 
the truck. Respondent obtained permission from complainant 
to handle the lettuce for complainant’s account, and thereafter 
consigned the lettuce to Martin Spector Produce Co. at Kansas 
City, Missouri, and to Topeka Fruit Co. at Topeka, Kansas. No 
payment has been made by respondent to complainant in con- 
nection with this transaction. 


8. The formal complaint was filed on November 9, 1960, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


It is alleged in the complaint, and is not disputed by respond- 
ent, that the lettuce was to be loaded at shipping point on 
May 9 into a truck furnished by respondent, and shipped that 
day after vacuum cooling in Watsonville, California, Later in 
the day, however, complainant was notified by broker Kirkland 
that the truck had developed mechanical difficulty en route 
and that an M & M truck would be substituted for shipping 
the lettuce the following day, May 10, 1960. Complainant states 
that due to the 24-hour delay in shipment caused by the break- 
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down of respondent’s truck, complainant disposed of the major 
portion of the lettuce which was to have been shipped to re- 
spondent rather than hold it over until the following day. Com- 
plainant says it held over only 273 cartons in the cooler’s special 
holding room which is kept at 34 degrees by mechanical refrig- 
eration, and that the remainder of the 681 cartons shipped to 
respondent was lettuce freshly cut on May 10. Complainant 
states that the normal truck travel time between Watsonville, 
California, and Kansas City is 60 hours, but that the truck in 
this case took 84 hours to make the trip. Complainant, there- 
fore, contends that travel time was not normal. It is also com- 
plainant’s position that travel conditions were not normal, since 
the inspection certificate showed the temperature of the product 
at destination to range from 48 degrees at the bottom to 52 
degrees at the top, although the refrigerator unit on the truck 
was in operation. 


Respondent states that the truck was first opened at the 
Milgram Food Store Warehouse at 2:00 A.M. on May 14, and 
contends that travel time was normal. According to respondent, 
the truck travel time from the Salinas-Watsonville area in 
California to Kansas City is 72 hours. Respondent says that 
some trucks have made delivery in 60 hours, they do not guar- 
antee to do so. Respondent takes the position that the lettuce 
was not in suitable shipping condition, that it arrived with an 
abnormal amount of decay, that respondent received authoriza- 
tion from complainant after arrival of the lettuce to sell the 
lettuce for complainant’s account, and that respondent did so 
in accordance with the authorization. 


Complainant contends that its agreement to have the lettuce 
handled for its account was based on the details of the Federal 
inspection which were transmitted by respondent to its agent, 
Kirkland. Complainant states that at the time it gave its con- 
sent to have the lettuce sold for its account, it was not aware 
of the high product temperatures shown on the inspection cer- 
tificate, as this was withheld by respondent when it reported 
the condition of the lettuce found upon inspection to its broker. 
Complainant states that, “Had we known this load was heated 
to 51 degrees at destination, we never would have released 
respondent from obligation for same.’’ Complainant says it was 
not informed of the high t2mperature of the product until it 
received the official inspection certificate with respondent’s ac- 
count sales. Respondent states that no information was with- 
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held from complainant at the time the results of the inspection 
were reported to the broker, and that respondent thinks it 
handled the lettuce in the proper way according to instructions 
received through the broker from complainant. 


The first question for our determination is whether respondent 
withheld material information from complainant in connection 
with the negotiation of the new contract entered into by the 
parties after arrival of the lettuce. Although respondent contends 
that it related all of the details of the inspection, including 
the temperatures, there is attached to the report of investiga- 
tion as Exhibit 5 a letter to the Department from J. R. Kirk- 
land, respondent’s broker, in which the broker states as fol- 
lows: “At the time of the phoned complaint, no mention was 
made of the temperatures by either party. It was only when 
Tomasello received all the papers covering the completed sale 
of the lettuce that the temperatures were available to him.” 


The weight of the evidence supports complainant’s claim 
that it was not informed of the high product temperatures of 
the lettuce. We have no hesitancy in concluding that this was 
a material fact which respondent was under obligation to dis- 
close when seeking a change of the original contract. 


On the basis of the evidence, we conclude that respondent 
withheld from complainant material information which re- 
spondent was in good faith bound to disclose, and which 
resulted in complainant’s agreeing to a new contract. Such fail- 
ure to disclose rendered the new contract voidable as to complain- 
ant. Complainant has elected to avoid the subsequent agreement 
and have its rights determined under the original contract. 


Although the inspection of the lettuce upon arrival at des- 
tination disclosed rather extensive deterioration, we find that 
the transportation service and conditions were not normal. The 
parties disagree as to the normal truck travel time between 
Watsonville, California, and Kansas City. Complainant contends 
that 60 hours is normal travel time, while respondent says about 
72 hours is normal] for the trip. It appears that the truck arrived 
at the first unloading point in Kansas City where it was first 
opened about 78 hours after shipment from California. Although 
the exact normal travel time between shipping point and destina- 
tion in this case is not known, there is some question as to 
whether the truck in this instance made the trip in normal 
travel time. Aside from the question of normal travel schedule, 
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the high temperatures found in the truck on the morning of 
May 14, soon after the arrival at Kansas City, indicates that 
transportation service and conditions in connection with the 
lettuce were not normal, The 48° and 52° temperatures found 
in the truck were clearly abnormal for the preservation and 
protection of lettuce in transit. Since transportation service and 
conditions were abnormal, the suitable shipping condition war- 
ranty does not apply. 


From the applicable evidence then, we find that complainant 
delivered to respondent 681 cartons of TOT brand lettuce, in 
accordance with the contract, and that respondent has failed to 
pay complainant any part of the purchase price. Respondent is 
liable for the full purchase price less any provable damages 
sustained by respondent as a result of any breach of the con- 
tract on the part of complainant. Since the suitable shipping 
condition warranty does not apply, and since there are no other 
allegations or proof of a breach of contract on the part of com- 
plainant, respondent is liable for the contract price of $681. Re- 
spondent’s failure to pay that amount to complainant was in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $681, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1960, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7414) 


W. L. WEBSTER FARMS v. ARROWHEAD GROWERS SALES Co. PACA 
Docket No. 8071. Decided October 5, 1961. 


Accord and Satisfaction—Dismissal 


Respondent’s check was given to complainant for the clear and unmistakable 
purpose of settling all accounts between them. Complainant’s acceptance 
and cashing of the check completed the accord and satisfaction and ex- 
tinguished the account. The complaint is dismissed. 
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O’Melia & Kaye, of Rhinelander, Wisconsin, for complainant. Respondent pro 
se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on March 28, 1960, it is al- 
leged that complainant sold to respondent 15 truckloads of pota- 
toes of various species, grades, and prices, for a total contract 
price of $9,222.80; that the potatoes were received and accepted 
by respondent; that respondent paid complainant $3,230.95 in 
cash and is entitled to credits of $1,619.15 for bags and other 
supplies; and that a balance of $4,372.70 remains due from 
respondent to complainant on account of these transactions, for 
which amount complainant makes claim. 


A copy of the complaint and a copy of the report of investi- 
gation were served on respondent on June 20, 1960. A copy 
of the report of investigation was served on complainant on 
June 16, 1960. Respondent filed an answer on August 1, 1960. 


Respondent denies the contract as alleged by complainant and 
denies being indebted to complainant for any amount on account 
of these transactions, Respondent denies that he purchased the 
potatoes from complainant, but states that he handled them as 
selling agent for complainant. Respondent alleges that he had 
orders from customers for 10 of the loads and agreed to pay 
complainant a fixed price for them which amounted to the sales 
price less a marketing fee, and that the other five loads were 
placed with certain receivers for sale on consignment with com- 
plainant’s full knowledge and consent. Respondent alleges that 
he has accounted and paid for all of the loads in full. As a 
further defense, respondent alleges that after the dispute arose 
between the parties regarding the accountings made on these 
potatoes, he gave complainant a check for $186.10 with the 
stipulation that it was to be in full and final settlement of all 
past accounts between the parties to date. Respondent alleges 
that complainant cashed the check, thereby completing an accord 
and satisfaction. 

An oral hearing was held at Antigo, Wisconsin, on February 
24 and 25, 1961. Complainant was represented by counsel. 
William Webster, Robert Vandenberg, John G, Beckley, and 
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Luke Kuczmarski testified for complainant. Robert Sweet, Helen 
Sweet, Paul R. Parsons, Michael J. Bruner, Marion Jones, Walter 
A. Hilgeson, and Phillip Mandell (by deposition) testified for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, William Webster, is an individual doing 
business as W. L. Webster Farms whose Post Office address is 
Harshaw, Wisconsin. 


2. Respondent, Robert J. Sweet, is an individual doing busi- 
ness as Arrowhead Growers Sales Co., whose Post Office address 
is Antigo, Wisconsin. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 


3. From on or about September 15 to October 18, 1959, in 
the course of interstate commerce, respondent, serving as mar- 
keting agent for complainant, received and disposed of the fol- 
lowing shipments of potatoes grown by complainant: 


Lot How 
Date No. Contents Handled Net Proceeds 
9/15/59 7308 350-100 Ib. Rushmore sold $700.00 
9/15/59 7319 360-100 lb. Rushmore sold 294.00 
9/16/59 7323 335-100 lb. Rushmore sold 670.00 
9/18/59 7348 690-50 Ib. Reds sold 414.07 
9/19/59 7357 850-100 lb. Reds consigned 60.00 
9/21/59 7372 330-100 lb. Rushmore consigned 518.96 
9/21/59 7376 800-100 Ib. Rushmore 
picks consigned 186.75 
9/22/59 7381 80-100 lb. Reds consigned 35.82 
250-100 lb. Red Jumbos 
9/22/59 7391 850-100 lb. Rushmore consigned 9.62 
9/23/59 7398 335-100 Ib. Reds consigned 146.28 
9/24/59 7403 350-100 Ib. Reds sold 472.50 
9/28/59 7413 528-50 Ib. Red picks consigned 214.84 
60-50 lb. Rushmore 
picks 
40-100 lb. Rushmore 
10/16/59 7501 660-50 Ib. Reds sold 594.00 
10/16/59 7704 360-100 Ib. Reds sold 630.00 
19/18/59 7708 320-100 Ib. Burbanks sold 656.00 


4. The following payments were made by respondent to 
complainant on account of these transactions and the follow- 
ing credits were taken for sums due from complainant to re- 


spondent: 
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Date Payment or Credit Amount 
9/16/59 Check No. 2187 $1,221.58 
9/21/59 Check No. 2226 594.10 
9/21/59 Credit (bags, parts, etc.) 274.32 

10/26/59 Check No. 2496 740.01 
10/27/59 Check No. 1209 675.26 
10/28/59 Credit (bags) 1,344.83 


5. On or about October 19 and October 28, 1959, respond- 
ent rendered accountings to complainant on account of these 
transactions to which complainant took exception, both as to 
the correctness of the amount of the returns received, and as 
to the fact that respondent had placed some of the shipments 
with receivers for sale on consignment without complainant’s 
authority. 


6. On or about November 9, 1959, respondent remitted a 
check to complainant for the sum of $185.10, which check bore 
the notation “in full and final payment of all past accounts to 
date.” The check was accompanied by a letter of the same date 
which also specified that the check was given in full and final 
payment of all past accounts to date. Without prior permission 
from respondent, complainant struck out the restrictive wording 
on the check and cashed it. 


7. Respondent has made no further payments to complainant 
on account of these transactions. 


8. The formal complaint was filed on March 28, 1960, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


There is a serious dispute between the parties with respect 
to the manner in which respondent handled and accounted for 
the 15 truckloads of potatoes involved herein. Complainant 
challenges the correctness of the accountings made by respondent 
and denies that he authorized respondent to place seven of the 
fifteen loads with receivers for sale on consignment. 


In the view we take of this case, it is unnecessary that we 
decide whether the accountings rendered to complainant by 
respondent were correct, or whether complainant had authorized 
respondent to place certain of the loads with receivers for sale 
on consignment. In fact, it was for the specific purpose of putting 
an end to this dispute that respondent issued a check to com- 
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plainant for $185.10 on November 9, 1959, with the stipulation 
that this was to be in full and final payment of all past accounts 
between the parties. Respondent contends that he owed com- 
plainant nothing when this check was issued, and that he gave 
complainant the check for the amount which complainant re- 
quested solely for the purpose of closing the door on any possi- 
ble future dispute with respect to the handling of the potatoes 
grown by complainant in 1959 and involved in this dispute. 
Complainant, on the other hand, contends that the $185.10 check 
was actually given to pay for certain credits due to complainant 
on account of transactions between the parties during the pre- 
vious season, and that it had nothing to do with tHe amounts 
he claimed were still due him on the 15 shipments of potatoes 
in dispute here. However, the evidence disproves that there 
was any such previous indebtedness. 


Regardless of what complainant may have thought the $185.10 
check was for, the fact remains that it contained a stipulation 
on its face that it was “in full and final payment of all past 
accounts to date.” This same intention was expressed in the 
letter which accompanied the check. In spite of this provision, 
complainant accepted and negotiated the check. His act of strik- 
ing out the restrictive wording on the check was nugatory, since 
respondent’s consent to the removal of such terms from the check 
was neither sought nor obtained. Landsman Packing Co. V. 
Boston Frozen Foods, 18 A.D. 1198; Anonymous, 15 A.D. 277. 
All the necessary elements of an accord and satisfaction are 
present here. There was a bona fide dispute between the parties 
regarding the amount due from respondent to complainant with 
respect to the 1959 potato shipments. The November 9, 1959, 
check was given for the clear and unmistakable purpose of 
settling all accounts between them. Complainant’s acceptance 
and cashing of the check completed the accord and satisfaction 
and extinguished the account. Accordingly, this complaint should 
'be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served on the parties. 
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(No. 7415) 


SUWANNEE RIVER VALLEY PRODUCE COMPANY v. JOE’S PRODUCE. 
PACA Docket No. 8266. Decided October 6, 1961. 


F.o.b. Sale—Liability 


Since respondent has not proved a breach of the contract on the part of 
complainant, respondent is liable for the amount claimed. 


Mr. Miller Lang, of Trenton, Florida, for complainant. Karem and Karem, 
of Louisville, Kentucky, for respondent. Miss Lenore H. Langford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on December 22, 1960, complain- 
ant is seeking reparation in the amount of $4,636.50, alleged 
to be the total purchase price of 10 truckloads of watermelons 
sold and delivered to respondent in June and July 1960. Com- 
plainant alleges that respondent accepted the watermelons upon 
arrival, but failed to pay the purchase prices or any part thereof. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 31, 1960. A copy of the report of investigation was 
served upon complainant’s attorney on January 30, 1961. Re- 
spondent filed an answer on January 23, 1961, admitting all of 
the allegations of the complaint except the amount claimed by 
the complainant. Respondent alleges that she is indebted to com- 
plainant in the amount of $4,148.96 instead of the amount 
claimed in the complaint. 


Neither party requested an oral hearing and the issues were 
submitted in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that its complaint and 
attached exhibits be considered as its opening statement. Re- 
spondent filed an answering statement, but no statement in reply 
was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Suwannee River Valley Produce Company, 
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is a corporation whose address is Post Office Box 13C, Trenton, 
Florida. 


2. Respondent is an individual, Ruth Ann Renzi, doing busi- 
ness as Joe’s Produce, whose address is 244 East Liberty Street, 
Louisville, Kentucky. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During June and July 1960, in the course of interstate 
commerce and by oral contracts, complainant sold to respondent 
10 truckloads of watermelons of the kind, number and weight 
indicated, and at the agreed prices stated herein, f.o.b. Florida: 





Date Number Kind Weight Unit Price Total 
June 10 830 Blackstone 33,150# $2.00 cwt. $ 663.00 
1300 Gray 
June 11 1580 Gray 30,3704 2.10 cwt. 637.77 
June 14 1481 Blackstone 35,2404 1.60 cwt. 563.84 
June 14 2060 Blackstone 86,140# 1.50 cwt. 542.10 
June 18 1460 Blackstone 32,470# 1.25 cwt. 405.88 
June 20 1550 Blackstone 35,620# 1.25 ewt. 445.25 
June 28 1450 Gray 33,810# 1.25 cwt. 422.63 
July 6 404 Blackstone 
834 Gray 34,130# 1.00 cwt. 841.30 
July 9 1300 Gray 35,2504 -75 cwt. 264.38 
July 12 1545 Gray 33,3804 .75 ewt. 250.35 
$4,536.50 


4. Complainant shipped on the above dates from loading 
points in the State of Florida to respondent at Louisville, Ken- 
tucky, the watermelons described in Finding of Fact 3 in trucks 
operated by Otis W. Nelson, Orlando, Florida, and Millard 
Hobbs, McMillanville, Tennessee. In connection with the load 
of June 28, 1960, complainant advanced $100 to the truck driver 
to cover part of the freight charges. 


5. Respondent accepted the 10 shipments of watermelons but 
has failed to pay complainant any part of the total purchase 
price, plus the advance. 


6. The formal complaint was filed on December 22, 1960, 
which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


Respondent has admitted the allegations of the complaint, ex- 
cept the amount claimed therein. Respondent admits owing com- 
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plainant $4,148.96. Respondent arrives at this figure by deduct- 
ing $237.19 for decayed melons in four of the shipments, and 
$250.35 for the load of July 12, 1960, which allegedly was not 
received. 

The evidence on behalf of respondent fails to establish that 
the watermelons were not in accordance with the terms of the 
contract. Accordingly, respondent’s claim with respect to decayed 
melons must be disallowed. Respondent’s claim with respect to 
the load of July 12, 1960, must also be disallowed. This was an 
f.o.b. sale in which the risk of loss or damage in transit is on 
the buyer. The evidence establishes that the shipment was made. 
If it was not received, respondent’s claim is against the trans- 
portation company. 

Since no breach by complainant has been proven by respond- 
ent, it follows that respondent is indebted to complainant for 
the total purchase price of the 10 truckloads of watermelons, 
plus the $100 advance. Respondent’s failure to pay complainant 
$4,636.50 is in violation of section 2 of the act. Complainant 
should be awarded reparation in that amount, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $4,636.50, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1960, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 7416) 


HARRIS M. MCRAE v. R. PATT BROKERAGE, INC., AND PATT’S 
WHOLESALE PRODUCE COMPANY. PACA Docket No. 8147. De- 
cided October 10, 1961. 


Terms of Contract—Evidence 


On the basis of the evidence, it is concluded that complainant sold the fruit 
to R. Patt Brokerage, Inc., and as this respondent failed to prove a 
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breach of the contract on the part of complainant, R. Patt Brokerage, 
Inc., is liable for the contract price. The complaint as to the other re- 
spondent is dismissed. 


J. nes and Jones, of Rockingham, North Carolina, for complainant. Mr. Alex- 
ander A. Notopoulos, of Altoona, Pennsylvania, for respondent R. Patt 
Brokerage, Inc. Mr. Abraham Colbus, of Altoona, Pennsylvania, for 
respondent Patt’s Wholesale Produce Company. Mr. William E. Beth- 
ards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on September 28, 1959, 
and the formal complaint was filed on May 16, 1960. Complain- 
ant alleges that on July 18, 1959, he sold to R. Patt Brokerage, 
Inc., a quantity of peaches that was delivered at its direction 
to Patt’s Wholesale Produce Company in Altoona, Pennsylvania. 
It is further alleged that Patt’s Wholesale Produce Company 
accepted 278 baskets of the peaches and that $692.15 has been 
paid, leaving a balance due and owing from respondents of 
$599.15. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon each respondent 
on June 30, 1960. On that same date a copy of the report of 
investigation was served upon complainant. 

Respondent R. Patt Brokerage filed an answer on August 
19, 1960, denying that it purchased the peaches from complain- 
ant. This respondent alleges that on July 18, 1959, it was re- 
tained as broker by complainant to sell the peaches and that 
pursuant to this agreement the peaches were sold to Patt’s 
Wholesale Produce Company. 


The answer of Patt’s Wholesale Produce Company was filed 
on August 29, 1960. This respondent admits receiving the 278 
baskets of peaches and rejecting 115 baskets but denies liability 
to complainant on the ground that it purchased the peaches 
from R. Patt Brokerage, Inc., which had purchased them from 
complainant. It is also alleged that the peaches arrived in an 
unrefrigerated truck and showed signs of deterioration. 


An oral hearing was held at Altoona, Pennsylvania, on March 
23, 1961. All parties were represented by counsel. Complainant 
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testified, as did his office and assistant sales manager, Robert 
Henderson. Samuel M. Patt testified for Patt’s Wholesale Pro- 
duce Company. No witnesses testified for R. Patt Brokerage, 
Inc. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Harris M. McRae, is an individual whose 
address is Ellerbe, North Carolina. 


2. Respondent R. Patt Brokerage, Inc., is a corporation whose 
address is Post Office Box 245, Altoona, Pennsylvania. This re- 
spondent was licensed under the act, at the time of the trans- 
action involved herein. 


3. Respondent Patt’s Wholesale Produce Company is a part- 
nership, composed of Samuel M. Patt and Louis Patt, whose 
address is 1016 11th Avenue, Altoona, Pennsylvania. This re- 
spondent was licensed under the act at the time of the transac- 
tion in question. 


4. On July 18, 1959, in the course of interstate commerce, 
complainant sold to respondent R. Patt Brokerage, Inc., the 
following quantities and varieties of peaches, on a delivered 
Altoona, Pennsylvania, basis: 


No.of Bushels Variety and Size Unit Price Total 
27 Sun High, 2% inches $4.85 $130.95 
194 Southland, 2 inches 4.85 940.90 
57 Hale Haven, 2 inches 3.85 219.45 
115 Sun High, 2 inches 4.85 557.75 


5. R. Patt Brokerage, Inc., resold the peaches to Patt’s 
Wholesale Produce Company and requested complainant to ship 
the load to that firm. On July 18, 1959, complainant shipped 
the peaches by truck from Ellerbe, North Carolina, to Patt’s 
Wholesale Produce Company at Altoona, Pennsylvania. 


6. The shipment arrived at Altoona on or about July 20. 
Samuel M. Patt inspected the load and complained to Robert 
Patt, President of R. Patt Brokerage, Inc., that the 115 baskets 
of Sun High peaches were overripe. The matter was discussed 
with complainant who said to leave the 115 baskets in the truck. 
Patt’s Wholesale Produce Company accepted and unloaded the 
other peaches into its cooling room. 


7. On July 23, 1959, Samuel Patt notified complainant by 
telephone that the Southland peaches were getting ripe and 
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needed to be sold, and that he had discussed the matter with 
Robert Patt but could not get a definite adjustment. Complainant 
advised that he would talk to Robert Patt. 


8. On July 25, Patt’s Wholesale Produce Company sent com- | 
plainant the following telegram: 
| 


“PER TELEPHONE CONVERSATION THURSDAY 
NIGHT HAVE NOT RECEIVED WIRE OR LETTER 
FROM YOU PERTAINING TO LOAD PEACHES 
RECEIVED JULY 20TH 59. WE ARE MAKING DIS- 
POSITION TO THE BEST OF OUR ABILITY AND 
WILL REMIT ON COMPLETION OF SALES.” 


Complainant replied by wire the next day as follows: 


“ANSWERING HOLD UP SALE UNTIL I CAN 
DISCUSS MATTER WITH R. PATT.” 


The telegram sent by Patt’s Wholesale Produce Company in \ 
reply reads: 


“IMPOSSIBLE TO HOLD UP SALE DUE VERY 
BAD CONDITION OF PEACHES.” 


9. On September 22, 1959, Patt’s Wholesale Produce Com- } 
pany sent complainant a check for $692.15, together with an | 
accounting showing 57 bushels of Hale Haven peaches at $3.85 
per bushel, 27 bushels of Sun High peaches at $4.60 per bushel, 
85 bushels of Southland peaches at $4.10 per bushel and 109 
bushels of Southland peaches as dumped. The transmittal letter 
reads in part as follows: | 


“Enclosed find check for lot peaches received 7/20/59. } 
“We are paying the price quoted by Patt Brokerage, 
Inc. 


“We are also deducting for 109 bushels which we were 
unable to sell due to very bad decay. This is the lot of 
peaches we called you about. You wired to hold up the 
sale until you talked to R. Patt Brokerage. 


“This lot of peaches arrived without refrigeration and 
we feel you should get some help on your loss from the 
transportation company.” 


10. The contract price of the 278 baskets of peaches involved 
herein is $1291.30. Neither respondent has paid complainant 
the balance of $599.15, despite demand duly made upon them | 
by complainant. 
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11. The informal complaint was filed on September 28, 1959, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the oral hearing, complainant testified that on July 18, 
1959, Robert Patt telephoned him and said he was anxious to 
buy a load of peaches. According to complainant, he sold the 
peaches to R. Patt Brokerage, Inc., and Robert Patt ordered them 
delivered to Patt’s Wholesale Produce Company because he would 
be out of town on Sunday the day the peaches would arrive in 
Altoona, Pennsylvania. Although, complainant was unable to 
produce a copy of an invoice to R. Patt Brokerage, Inc., he stated 
that he thought one was sent because “‘we always billed imme- 
diately after a truck was sold” and he had ordered one sent to 
R. Patt Brokerage, Inc. Robert Henderson testified to the same 
effect concerning the billing. Henderson also testified thaf in 
August 1959, at the request of complainant, he visited the office 
of R. Patt Brokerage, Inc., and demanded payment for the 
peaches which was refused because it was claimed the peaches 
arrived in faulty condition. 


Samuel M. Patt testified that on Monday, July 20, 1959, Robert 
Patt telephoned him asking if he was interested in a load of 
peaches which would arrive in Altoona and that he replied he 
was but he wanted to see them first. The witness continued that 
the peaches arrived at his place of business on July 20, between 
8 and 9 a.m.; that he inspected the load and found the truck 
was not refrigerated and the Sun High peaches were overripe; 
that he notified Robert Patt of the condition of the load and he 
in turn talked with complainant; and that other arrangements 
were made by complainant as to the disposition of the 115 
bushels rejected. According to the witness he made out a receipt 
for the peaches received and Robert Patt quoted him a price, 
but that he complained that these peaches were ripe and Robert 
Patt said he would make an adjustment if necessary. This re- 
ceipt, which was given to the truck driver and received by com- 
plainant, is dated July 21, 1959, and shows the following: 


“Received from R. Patt Brokerage 
57-bu. 2’ Hale Haven 
27-bu. 214, Sun High 
194 bu. 2” Southland” 
No evidence was presented by R. Patt Brokerage, Inc., in sup- 
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port of the allegation in its answer that it acted as complainant’s 
broker in selling the peaches to Patt’s Wholesale Produce Com- 
pany. Although R. Patt Brokerage, Inc., alleged in its answer 
that a broker’s memorandum of sale was sent to complainant, 
the record does not disclose that R. Patt Brokerage, Inc., issued 
a broker’s memorandum or confirmation, or charged a broker- 
age. The only evidence which even remotely supports the position 
of R. Patt Brokerage, Inc., is the fact that complainant sent two 
invoices to Patt’s Wholesale Produce Company, one on August 
7 and the other on September 3, 1959. Complainant, however, 
has offered a reasonable explanation for this. He testified that 
he was led by Robert Patt to believe that respondents were 
affiliated in some way. On the basis of the evidence, it is con- 
cluded that the peaches were sold by complainant to R. Patt 
Brokerage, Inc., and that there was no contractual relationship 
between complainant and Patt’s Wholesale Produce Company. 
Accordingly, the complaint should be dismissed as to Patt’s 
Wholesale Produce Company. 


The resale of the 278 baskets of peaches involved herein by 
R. Patt Brokerage, Inc., and the taking of possession of such 
peaches by the purchaser, Patt’s Wholesale Produce Company, 
constituted an acceptance of such peaches by R. Patt Brokerage, 
Inc. By accepting the 278 baskets of peaches, R. Patt Broker- 
age, Inc., became liable for the purchase price thereof, less any 
damages sustained by it through a breach on the part of com- 
plainant. The burden of proving a breach and damages rested 
upon R. Patt Brokerage, Inc. While this respondent offered no 
evidence of a breach or damages, the testimony of Samuel Patt 
as previously stated was to the effect that the truck in which 
the peaches were shipped by complainant was not properly re- 
frigerated and that as a result 109 baskets of Southland peaches 
deteriorated and were dumped. Complainant testified, however, 
that the truck was properly iced when shipped from North 
Carolina; that Samuel Patt complained of the 115 baskets of 
Sun High peaches on arrival of the truck but said the others 
were in good condition; and that Patt made no complaint as 
to the lack of refrigeration. There is no evidence to show that 
Patt’s Wholesale Produce Company complained to complainant 
concerning the lack of refrigeration prior to its letter of Septem- 
ber 22, 1959. Furthermore, there is no evidence to show when 
the 109 baskets of peaches were dumped. On the basis of the 
evidence it is concluded that R. Patt Brokerage, Inc., has failed 















$$ 





IRVING GOLDBERG & SONS v. INDEPENDENT FRUIT CO. 1055 
Cite as 20 A.D. 1055 


to sustain the necessary burden of proving that complainant 
breached the contract of sale. 

The failure of R. Patt Brokerage, Inc., to pay to complainant 
the balance of the purchase price of the 278 baskets of peaches 
involved herein is in violation of section 2 of the act. Repara- 
tion should be awarded complainant against this respondent in 
the amount of $599.15, with interest. 


ORDER 

Within 30 days from the date of this order, R. Patt Broker- 
age, Inc., shall pay to complainant, as reparation, $599.15, with 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1959, until paid. 

The complaint is hereby dismissed as to Patt’s Wholesale 
Produce Company. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7417) 


IRVING GOLDBERG AND SONS v, INDEPENDENT FRUIT COMPANY 
AND/OR PELICAN STATE BROKERAGE Co. PACA Docket No. 
8053. Decided October 11, 1961. 


Guarantee of Payment—Failure to Prove—Default 


As complainant failed to prove the alleged violations on the part of Pelican 
State Brokerage Co., the complaint as to this respondent is dismissed. 
Respondent Independent Fruit Company failed to file an answer to the 
complaint and, pursuant to the rules of practice, admitted the allegations 


of the complaint. 


H. P. Parker & Son, of Alhambra, California, for complainant. Mr. Thomas 
H. Kingsmill, Jr., of New Orleans, Louisiana, for respondent Pelican 
State Brokerage Co. Mr. Walter J. Welter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on December 24, 1959, 
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and the formal complaint was filed on April 25, 1960. Complain- 
ant alleges that during October and November 1959, it sold three 
truckloads of grapes to respondent Independent Fruit Company, 
through respondent Pelican State Brokerage Co. as broker, for 
a total price of $6,976.75. Complainant further alleges that 
Pelican State Brokerage Co. guaranteed payment for the sales 
and failed to disclose to complainant information about Inde- 
pendent Fruit Company’s poor financial condition when placing 
the second and third orders. Complainant seeks reparation of 
$6,976.75 from both respondents, 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon Independent 
Fruit Company on June 23, 1960, and upon Pelican State Broker- 
age Co. on June 22, 1960. A copy of the report of investigation 
was served upon complainant on June 24, 1960. 


Respondent Pelican State Brokerage Co. filed an answer on 
July 8, 1960, denying all allegations pertaining to the two viola- 
tions of the act on its part. Independent Fruit Company did not 
file an answer, although notified when the complaint was served 
that an answer was required within 20 days and failure to an- 
swer would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint under section 47.8(c) of 
the rules of practice. 


An oral hearing was held at New Orleans, Louisiana, on Sep- 
tember 11, 1961. Complainant and respondent Independent Fruit 
Company were not represented by counsel. Respondent Pelican 
State Brokerage Co. was represented by counsel and John F. 
Mallard, a partner, testified on its behalf. The exhibits attached 
to the complaint and to the answer of Pelican State Brokerage 
Co. were received as evidence. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Irving, Donald, 
Alvin, Jerry, and Fred Goldberg, doing business as Irving Gold- 
berg and Sons, whose address is Post Office Box 203, Delano, 
California. 


2. Respondent Eugene Leon Abadie is an individual, doing 
business as Independent Fruit Company, whose address is 2719 
Onzaga Street, New Orleans, Louisiana. At the time of the 
transactions herein, this respondent was not licensed under the 
act but was subject to license. 
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3. Respondent Pelican State Brokerage Co. is a partnership 
composed of John F. and Rita H. Mallard, whose address is 431 
South Front Street, New Orleans, Louisiana. At the time of the 
transactions herein, this respondent was licensed under the act. 


4. During October and November 1959, in the course of inter- 
state commerce, complainant sold to respondent Independent 
Fruit Company, through respondent Pelican State Brokerage Co. 
as broker, three truckloads of grapes, f.o.b. origin points in 
California. The first sale on October 17, 1959, was for an agreed 
price of $2,135.75. The second sale on November 2, 1959, was 
for an agreed price of $1,627.50. The third sale on November 
11, 1959, was for an agreed price of $3,213.50. On the date of each 
sale, Pelican State Brokerage Co. prepared and sent to the 
buyer and seller a confirmation of sale. 


5. On or about the dates of sale, complainant shipped grapes 
meeting contract requirements from loading points in California 
to respondent Independent Fruit Company at New Orleans, 
Louisiana, who accepted these shipments. 


6. The total purchase price of the three truckloads of grapes 
is $6,976.75, no part of which has been paid to complainant by 
respondents. 


7. The formal complaint was filed on April 25, 1960, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent Independent Fruit Company to file 
an answer to the formal complaint constitutes an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). These facts are in substance set forth 
in the findings of fact. On the basis of such facts, it is concluded 
that the failure of this respondent to pay complainant the agreed 
purchase prices for the three truckloads of grapes is in violation 
of section 2 of the act for which complainant should be awarded 
reparation in the amount of $6,976.75, with interest. 


Complainant alleges two violations of the act by respondent 
Pelican State Brokerage Co. as broker. First, it is alleged that 
this respondent guaranteed payment for the three loads of grapes 
but failed to pay pursuant to this guarantee when the other re- 
spondent did not do so. Second, it is alleged that after the first 
sale Pelican State Brokerage Co. knew the poor financial condi- 
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tion of Independent Fruit Company but failed to disclose this 
information to complainant when placing orders for the next two 
truckloads. Pelican State Brokerage Co. denies these allegations 
and complainant has the burden to establish them by a prepon- 
derance of the evidence. 


Complainant was not represented at the hearing. The only 
possible support in the record for complainant’s position consists 
of certain exhibits to the complaint and the report of investiga- 
tion. However, these documents show that the claimed guarantee 
was first mentioned in complainant’s telegram to Pelican State 
Brokerage Co. on December 23, 1959, some six weeks after the 
sales and after complainant had received, without objection, the 
confirmations of sale which did not mention a guarantee. Fur- 
thermore, Pelican State Brokerage Co. denied the claimed guar- 
antee in its reply wire of December 24, 1959. The only reference 
to knowledge on the part of Pelican State Brokerage Co. of the 
buyer’s financial condition is a statement in complainant’s letter 
of January 20, 1960, to this respondent that a competitor ver- 
bally told Pelican State Brokerage Co. he had received a bad 
check from the buyer. John F. Mallard testified that he dealt 
with complainant’s salesman, Bob Meloy, in all these transac- 
tions; that he did not guarantee payment of any of the loads; 
and that the first knowledge he had of the poor financial condi- 
tion of Independent Fruit Company was in January 1960. 


On the basis of the evidence it is concluded that complainant 
has failed to sustain the burden of proof of the alleged violations 
on the part of Pelican State Brokerage Co. Accordingly, the com- 
plaint as to this respondent should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Eugene 
Leon Abadie, doing business as Independent Fruit Company, 
shall pay to complainant, as reparation, $6,976.75 with interest 
thereon at the rate of 5 percent per annum from December 1, 
1959, until paid. 

The complaint as to respondent Pelican Brokerage Co. is here- 
by dismissed. 


Copies hereof shall be served upon the parties. 


PACIFIC SEVEN, INC. v. MORRIS, SEWALL & CO. 1059 
Cite as 20 A.D. 1059 


(No. 7418) 


PACIFIC SEVEN, INC. v. MORRIS, SEWALL & Co., INC. PACA 
Docket No. 8171. Decided October 11, 1961. 


Rejection With Reasonable Cause—Dismissal 
As complainant did not ship the vegetables promptly as required by the con- 
tract, respondent’s rejection was with reasonable cause and the complaint 
is dismissed. 
Complainant pro se. Fulbright, Crooker, Freeman, Bates & Jaworski, of 
Houston, Texas, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on December 14, 1959, 
and the formal complaint was filed on May 4, 1960. Complainant 
alleges that respondent rejected without reasonable cause a quan- 
tity of frozen vegetables sold to respondent by complainant on 
or about June 16, 1959. Complainant claims that it sustained 
damages of $459.70 and an award of reparation in that amount 
is requested. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on September 2, 1960. A copy of the report of investi- 
gation was served upon complainant on September 6, 1960. 


Respondent filed an answer on September 20, 1960, alleging 
that the contract was voided by reason of complainant’s failure 
to make prompt shipment as specified in the contract, and that it 
had given timely notice of cancellation. Respondent’s answer in- 
cluded a counterclaim for loss of profits sustained as a result of 
complainant’s failure to ship in accordance with the contract; 
however, the amount of such claim was not stated. 


Respondent requested an oral hearing, which was denied be- 
cause the amount involved did not exceed $500, and it was not 
shown that an oral hearing was necessary for a proper presenta- 
tion of the evidence. Pursuant to section 47.20 of the rules of 
practice, complainant adopted its formal complaint and attached 
exhibits as its opening statement of facts. Respondent filed an 
answering statement. 
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FINDINGS OF FACT 


1. Complainant, Pacific Seven, Inc., is a corporation whose 
address is Post Office Box 98, Stanwood, Washington. At the 
time of the transaction here involved, complainant was licensed 
under the act. 


2. Respondent, Morris, Sewall & Co., Inc., is a corporation 
whose address is Post Office Box 2547, Houston, Texas. At the 
time of the transaction here involved, respondent was licensed 
under the act. 


3. On or about June 16, 1959, in the course of interstate com- 
merce, complainant contracted to sell to respondent 187 cases of 
- frozen vegetables at a total price of $737.85, f.o.b. Arlington, 
Washington, for prompt shipment to respondent by pool truck. 
The contract was negotiated between the parties by Pacific Na- 
tional Foods, Inc., of Seattle, Washington, and its associate 
broker, Hagan-Lemmons, Inc., of Dallas, Texas. On June 16, 
1959, Pacific National Foods, Inc., issued a sales memorandum 
setting forth the terms agreed upon and copies thereof were 
mailed to the parties. 


4. Prior to July 15, 1959, respondent made numerous in- 
quiries of the associate broker concerning shipment of the 
vegetables. These inquiries were relayed to Pacific National 
Foods, Inc. The associate broker was unable to ascertain whether 
the frozen vegetables had been shipped or would be shipped. 
On July 15, 1959, respondent advised the associate broker by 
telephone to cancel the order because of late shipment. 


5. On July 16, 1959, complainant shipped the 187 cases of 
frozen vegetables by truck from Arlington, Washington, to re- 
spondent at Houston, Texas. Upon arrival of the vegetables at 
Houston on July 22, 1959, respondent notified the associate 
broker that they would not be accepted because of late shipment. 
Complainant received notice of this rejection. 


6. Following the rejection of the vegetables by the respond- 
ent, the trucking company placed the vegetables in storage at 
Houston. On or about March 30, 1960, complainant resold the 
187 cases of frozen vegetables to Glazier Frosted Foods, Hous- 


ton, Texas, for $662.85 delivered. 


7. Complainant paid freight charges of $225.57 and storage 
charges of $159.13. 
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8. The informal complaint was filed on December i4, 1959, 
which was within nine months after the alleged cause of action 
accrued. 


CONCLUSIONS 


Complainant alleges in its complaint that on or about June 16, 
1959, by contract in writing, it sold to respondent 187 cases of 
frozen vegetables on an f.o.b. Arlington, Washington, basis for 
delivery to respondent’s warehouse at Houston, Texas, on a 
freight collect basis provided the vegetables were shipped by 
M. & H. truck on a pool truck rate, Complainant further alleges 
that the contract was negotiated by Pacific National Foods, Inc., 
as agent for complainant, and Hagan-Lemmons, Inc., as agent 
for respondent; that vegetables meeting contract requirements 
were shipped on the first available M. & H. truck arranged for 
by respondent’s agent; and that respondent rejected the vege- 
tables on arrival without reasonable cause. Respondent in its 
answer admits the purchase but alleges that the broker and asso- 
ciate broker were both agents of complainant; that the contract 
specified “Prompt” and “Rush” shipment which was a material 
condition precedent to the fulfillment of the contract; and that 
it did not designate the trucker to be used. Respondent further 
alleges that the failure to ship the vegetables until July 16 was 
a material and substantial breach which voided the contract and 
that it gave timely notice of cancellation of the order to com- 
plainant’s agent, Hagan-Lemmons, Inc., although it was not re- 
quired to do so. 


The evidence establishes that on or about June 15, 1959, Ken- 
neth A. Jenkins, the sales representative in Houston, Texas, of 
Hagan-Lemmons, Inc., of Dallas, Texas, solicited from respond- 
ent an order for 187 cases of frozen vegetables. Jenkins states, 
in effect, that in this transaction Hagan-Lemmons, Inc., repre- 
sented Pacific National Foods, Inc., which in turn represented 
complainant, and that respondent’s order was relayed through 
Pacific National Foods, Inc., to complainant and was confirmed. 
It is concluded on the basis of Jenkins’ statement and other 
evidence of record that Hagan-Lemmons, Inc., was complain- 
ant’s agent in the transaction. 


The sales memorandum issued by Pacific National Foods, 
Inc., states with respect to the time for shipment “Prompt.” 
Jenkins states that respondent clearly indicated at the time 
the order was given that it needed immediate delivery, and 
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that his office in Dallas was apprised of the urgency of the order. 
It is noted that the copy of the order or memorandum sent by 
Hagan-Lemmons, Inc., to Pacific National Foods, Inc., on 
June 15, 1959, states as to the date for shipment, ‘‘at once rush” 
whereas the letter transmitting such order mentions “prompt” 
shipment. 


In asserting that shipment of the vegetables on July 16, 1959, 
was in compliance with the contract complainant apparently 
adopts the following contentions advanced by Pacific National 
Foods, Inc., in a letter to the Department dated December 29, 
1959: First, that the goods were not ordered nor was the order 
accepted for a particular date of shipment; second, that due 
to the difficulty of securing sufficient weights for a full load the 
terms “rush,” “prompt” and “at once” in connection with less- 
than-truck-load or carload orders customarily indicate to the 
packer that they are for shipment by the first available trans- 
portation, unless the order is cancelled prior thereto by the 
buyer; and third, that shipment was made by the first truck 
available from M. & H., the carrier designated by Hagan- 
Lemmons, Inc. 


There is no merit to these contentions. Ordinarily, the use of 
terms such as “at once rush” and “prompt” with respect to time 
of shipment imports that time is of the essence. Under section 
46.24(d) of the regulations under the act (7 CFR 46.24(d)) in 
effect at the time of this transaction, “ ‘prompt shipment’ was 
defined as meaning in the absence of other agreement by the 
parties, that the shipment would be under billing by the trans- 
portation company in time to move on a transportation facility 
scheduled to leave not more than 72 hours later than allowed 
under ‘today’s shipment.’” The term “today’s shipment,” when 
used in connection with shipments by truck, was defined as 
meaning that the produce would be loaded and actually started 
from loading point to destination before midnight of the date 
the order was given. Certainly this set a specifically calculable 
time in which “prompt” shipment could be made. The terms “at 
once rush” when used in conjunction with the term “prompt,” 
as in this case, serve to underline the urgency of the shipping 
request. Moreover, the facts indicate that complainant was fully 
aware of his duty to expedite the shipment. In the letter of 
December 29, 1959, complainant’s broker states that it attempted 
to ship the order by M. & H. truck on June 18, 1959, but, because 
other orders for Texas were not ready, the truck would not wait 
and that it tried other carriers without success. 
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As contended by complainant, Jenkins mentioned M. & H. as 
the carrier in the order sent to his Dallas Office and also stated 
in his transmittal letter that he was making arrangements with 
that carrier. Jenkins admitted, however, that respondent did not 
specify any particular carrier. The memorandum of sale issued 
by Pacific National Foods, Inc., merely called for shipment by 
“Pool Truck.” It is clear, therefore, that movement by a par- 
ticular trucker was not an element in the contract between com- 
plainant and respondent, and that any delay resulting from the 
failure to obtain the service of this carrier was solely the re- 
sponsibility of complainant or its agents. 

The evidence shows that prior to shipment of the vegetables 
on July 16, respondent made several inquiries of Jenkins as to 
the whereabouts of the shipment. According to Jenkins he tele- 
phoned his office in Dallas several times for information con- 
cerning shipping of the vegetables; that his office was unable to 
ascertain from Pacific National Foods, Inc., whether the pro- 
duce had been shipped or would be shipped; and that he is sure 
respondent would have cancelled the order by June 30 but for 
his assurances that the produce would arrive at any time, Com- 
plainant did not allege that these inquiries constituted a waiver 
of prompt shipment. But assuming that the matter had been 
pleaded, the evidence is not sufficient in the absence of the 
dates and details of such inquiries to establish a waiver. See 
Wilhbald Schaefer Co. v. Blanton Co., 264 2d 920 (Mo. App., 
1954) ; Houston Ladder Mfg. Co. v. Slats-o-Wood Awning Co., 
228 SW 2d 278 (Tex. Civ. App., 1949). 


On the basis of the evidence submitted it is concluded that 
complainant’s shipment of the vegetables on July 16, 1959, was 
not prompt shipment as required by the contract and therefore, 
respondent’s rejection of the shipment on arrival was with rea- 
sonable cause, There was no requirement that respondent give 
notice of cancellation prior to actual shipment. Consequently, 
we need not consider complainant’s further contention that it 
did not receive respondent’s notice of cancellation of July 15. 
See Weatherford Mech. Co. v. Tate, 109 SW 406, 49 Tex. Civ. 
App. 392 (1908). The complaint should be dismissed. 

Respondent’s counterclaim should also be dismissed because 
of the absence of any allegations or proof with respect to the 
amount of damages sustained. 
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ORDER 
The complaint and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7419) 


VAN VALIN FROZEN FOoDS COMPANY v. MORRIS, SEWALL & Co., 
Inc. PACA Docket No. 8170. Decided October 11, 1961. 


Rejection With Reasonable Cause—Dismissal 


As complainant did not ship the produce promptly as required by the con- 
tract, respondent’s rejection was with reasonable cause and the com- 
plaint is dismissed. 


Complainant pro se. Fulbright, Crooker, Freeman, Bates & Jaworski, of 
Houston, Texas, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on December 16, 1959, 
and the formal complaint was filed June 27, 1960. Complainant 
alleges that respondent rejected without reasonable cause a quan- 
tity of frozen strawberries sold to respondent by complainant on 
or about June 16, 1959. Complainant claims that he sustained 
damages of $186.56 and an award of reparation in that amount 
is requested. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 6, 1960. On 
the same day, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 


Respondent filed an answer on September 20, 1960, alleging 
that the contract was voided by reason of complainant’s failure 
to make prompt shipment as specified in the contract, and that 
it had given timely notice of cancellation. Respondent’s answer 
included a counterclaim for loss of profits sustained as a result 
of complainant’s failure to ship in accordance with the contract; 
however, the amount of such claim was not stated. 
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Respondent requested an oral hearing, which was denied be- 
cause the amount involved did not exceed $500 and it was not 
shown that an oral hearing was necessary for a proper presen- 
tation of the evidence. Pursuant to section 47.20 of the rules of 
practice, complainant adopted the formal complaint and attached 
exhibits as his opening statement. Respondent filed an answering 
statement and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, C. F. Van Valin, doing busi- 
ness as Van Valin Frozen Foods Company, whose address is 
Snohomish, Washington. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Morris, Sewall & Co., Inc., is a corporation 
whose address is Post Office Box 2547, Houston, Texas. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 16, 1959, in the course of interstate com- 
merce, complainant contracted to sell to respondent 100 30-pound 
tins of frozen sliced strawberries, U.S. Grade B or better, at 19 
cents per pound, or a total price of $570, f.o.b. Snohomish, Wash- 
ington, for prompt shipment to respondent by pool truck. The 
contract was negotiated between the parties by Pacific National 
Foods, Inc., of Seattle, Washington, and its associate broker, 
Hagan-Lemmons, Inc., of Dallas, Texas. On June 16, 1959, Pacific 
National Foods, Inc., issued a sales memorandum settling forth 
the terms agreed upon and copies thereof were mailed to the 
parties. 


4. Prior to July 15, 1959, respondent made numerous in- 
quiries of the associate broker concerning shipment of the ber- 
ries. These inquiries were relayed to Pacific National Foods, Inc. 
The associate broker was unable to ascertain whether the berries 
had been shipped or when they would be shipped. On July 15, 
1959, respondent advised the associate broker by telephone to 
cancel the order because of late shipment. 


5. On July 16, 1959, complainant shipped the 100 tins of 
frozen strawberries by truck from Snohomish, Washington, to 
respondent at Houston, Texas. Union arrival of the strawberries 
at Houston on or about July 2, 1959, respondent notified the asso- 
ciate broker that the berries would not be accepted because of 
late shipment. Complainant received notice of the rejection. 
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6. Following the rejection of the strawberries by respondent, 
the trucking company placed them in storage at Houston. On or 
about March 31, 1960, complainant resold the 100 tins of straw- 
berries to Glazier Frosted Foods, Houston, Texas, for $570 de- 
livered. Complainant paid freight charges of $109.44 and storage 
charges of $77.12. 


7. The informal complaint was filed on December 16, 1959, 
which was within 9 months after the alleged cause of action 


accrued. 


CONCLUSIONS 


Complainant alleges in his complaint that on or about June 16, 
1959, by contract in writing, he sold to respondent 100 tins of 
strawberries on an f.o.b. Snohomish, Washington, basis for de- 
livery to respondent’s warehouse at Houston, Texas, on a freight 
collect basis provided the berries were shipped by M. & H. truck 
on pool truck rate. Complainant further alleges that the contract 
was negotiated by Pacific National Foods, Inc., as agent for com- 
plainant, and Hagan-Lemmons, Inc., as agent for respondent; 
that berries meeting contract requirements were shipped on the 
first available M. & H. truck arranged for by respondent’s agent; 
and that respondent rejected the berries on arrival without rea- 
sonable cause. Respondent in its answer admits purchasing the 
strawberries but alleges that the broker and associate broker 
were both agents of complainant; that the contract specified 
“Prompt” and “Rush” shipment which was a material condition 
precedent to the fulfillment of the contract; and that it did not 
designate the trucker to be used. Respondent further alleges 
that the failure to ship the berries until July 16 was a material 
and substantial breach which voided the contract and that it 
gave timely notice of cancellation of the order to complainant’s 
agent, Hagan-Lemmons, Inc., although it was not required to do 
so. 


The evidence establishes that on or about June 15, 1950, Ken- 
neth A. Jenkins, the sales representative in Houston, Texas, of 
Hagan-Lemmons, Inc., of Dallas, Texas, solicited from respond- 
ent an order for 100 tins of strawberries. Jenkins states, in ef- 
fect, that in this transaction Hagan-Lemmons, Inc., represented 
Pacific National Foods, Inc., which in turn represented complain- 
ant, and that respondent’s order was relayed through Pacific 
National Foods, Inc., to complainant and was confirmed. It is 
concluded on the basis of Jenkins’ statement and other evidence 
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of record that Hagan-Lemmons, Inc., was complainant’s agent in 
the transaction. 


The sales memorandum issued by Pacific National Foods, Inc., 
states with respect to the time for shipment “Prompt.” Jenkins 
states that respondent clearly indicated at the time the order was 
given that it needed immediate delivery, and that his office in 
Dallas was apprised of the urgency of the order. It is noted that 
the copy of the order or memorandum sent by Hagan-Lemmons, 
Inc., to Pacific National Foods, Inc., on June 15, 1959, states as 
to the date for shipment, “at once rush” whereas the letter 
transmitting such order mentions “prompt” shipment. 


In asserting that shipment of the strawberries on July 16, 
1959, was in compliance with the contract complainant appar- 
ently adopts the following contentions advanced by Pacific Na- 
tional Foods, Inc., in a letter to the Department dated Decem- 
ber 29, 1959: First, that goods were not ordered nor was the 
order accepted for a particular date of shipment; second, that 
due to the difficulty of securing sufficient weights for a full load 
the terms “rush,” “prompt” and “at once” in connection with 
less-than-truckload or carload orders customarily indicate to the 
packer that they are for shipment by the first available trans- 
portation, unless the order is cancelled prior thereto by the 
buyer; and third, that shipment was made by the first truck 
available from M. & H., the carrier designated by Hagan-Lem- 
mons, Inc. 


There is no merit to these contentions. Ordinarily, the use of 
terms such as “at once rush” and “prompt” with respect to time 
of shipment imports that time is of the essence. Under section 
46.24(d) of the regulations under the act (7 CFR 46.24(d)) in 
effect at the time of this transaction, “ ‘prompt shipment’ was 
defined as meaning, in the absence of other agreement by the 
parties, that the shipment would be under billing by the trans- 
portation company in time to move on a transportation facility 
scheduled to leave not more than 72 hours later than allowed 
under ‘today’s shipment.’ ”’ The terms “today’s shipment,” when 
used in connection with shipments by truck, was defined as 
meaning that the produce would be loaded and actually started 
from loading point to destination before midnight of the date the 
order was given. Certainly this set a specifically calculable time 
in which “prompt” shipment could be made. The terms “at once 
rush” when used in conjunction with the term “prompt,” as in 
this case, serve to underline the urgency of the shipping request. 
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Moreover, the facts indicate that complainant was fully aware 
of his duty to expedite the shipment. In the letter of December 
29, 1959, complainant’s broker states that it attempted to ship 
the order by M. & H. truck on June 18, 1959, but, because other 
orders for Texas were not ready, the truck would not wait and 
that it tried other carriers without success. 


As contended by complainant, Jenkins mention M. & H. as the 
carrier in the order sent to his Dallas Office and also stated in 
his transmittal letter that he was making arrangements with 
that carrier. Jenkins admitted, however, that respondent did not 
specify any particular carrier to transport the strawberries. The 
memorandum of sales issued by Pacific National Foods, Inc., 
merely called for shipment by “Pool Truck.” It is clear, there- 
fore, that movement by a particular trucker was not an element 
in the contract between complainant and respondent, and that 
any delay resulting from the failure to obtain the services of this 
carricr was solely the responsibility of complainant or his agents. 


The evidence shows that prior to shipment of the strawberries 
on July 16, respondent made several inquiries of Jenkins as to 
the whereabouts of the shipment. According to Jenkins he tele- 
phoned his office in Dallas several times for information con- 
cerning shipping of the strawberries; that his office was unable 
to ascertain from Pacific National Foods, Inc., whether the 
produce had been shipped or would be shipped; and that he is 
sure respondent would have cancelled the order by June 30 but 
for his assurances that the produce would arrive at any time. 
Complainant did not allege that these inquiries constituted a 
waiver of prompt shipment. But assuming that the matter had 
been pleaded, the evidence is not sufficient in the absence of the 
dates and details of such inquiries to establish a waiver. See 
Willbald Schaefer Co. v. Blanton Co., 264 SW 2d 920 (Mo. App. 
1954) ; Houston Ladder Mfg. Co. v. Slats-o-Wood Awning Co., 
228 SW 2d 278 (Tex. Civ. App., 1949). 


On the basis of the evidence submitted it is concluded that 
complainant’s shipment of the strawberries on July 16, 1959, was 
not prompt shipment as required by the contract and therefore, 
respondent’s rejection of the shipment on arrival was with reason- 
able cause. There was no requirement that respondent give notice 
of cancllation prior to actual shipment. Consequntely, we need 
not consider complainant’s further contention that he did not 
receive respondent’s notice of cancellation of July 15. See 
Weatherford Mech, Co. v. Tate, 109 SW 406, 49 Tex. Civ. App. 
392 (1908). The complaint should be dismissed. 
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Respondent’s counterclaim should also be dismissed because of 
the absence of any allegations or proof with respect to the 
amount of damages sustained. 


ORDER 
The complaint and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7420) 


M. R. DAvis & BROS. v. WILLIAM J. FLYNN. PACA Docket No. 
8336. Decided October 17, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


As complainant failed to prove the allegations of the complaint, the complaint 
is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
ture Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.). 
The formal complaint was filed on November 3, 1960. It is alleged 
that on or about June 5, 1960, respondent sold to complainant 
a carload of U.S. No. 1 medium yellow onions at $1.10 per sack, 
f.o.b. shipping point, and that respondent shipped a kind, quality 
and grade of onion inferior to that called for in the contract. 
Complainant further alleges that it it sustained damages of $200 
as a result of the breach and it requests reparation in that 
amount. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 1, 1961. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on March 3, 1961. 


Respondent filed an answer on March 10, 1961, denying lia- 
bility. He states: 
“We are satisfied this claim is not justified and that this 
car would meet the grade requirements of Nerthern 
California covering U. 8. No. 1... .” 
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Sinee the amount involved did not exceed $500, the shortened 
method of procedure was followed as provided by section 47.20 
of the rules of practice. Complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed » 
statement in reply. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Maurice Davis, 
Sidney Davis and Henry Davis, doing business as M. R. Davis & 
Bros., whose address is 1440 South Racine Avenue, Chicago 
Illinois. 

2. Respondent is an individual, William J. Flynn, whose 
address is 41 North Hunter Street, Stockton, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

8. On or about June 25, 1960, in the course of interstate com- 
merce, respondent sold to complainant 800 50-pound sacks of 
U.S. No. 1, medium size, yellow onions at $1.10 per sack, f.o.b. 
Stockton, California. 

4. On June 26, 1960, respondent shipped car PFE 66538 con- 
taining 800 sacks of onions from Stockton, California, to eom- 
plainant at Chicago, Illinois. 


5. On June 29, 1960, complainant sent the following telegram 
to respondent: 
“RECEIVED THIS MORNING INVOICES LADINGS, 
NEITHER SHOW USONE, ROUND TYPE SOUND 
AND SIZE ACCORDING TO OUR PHONE CONVER- 
SATION 25TH, WILL INSPECT ACCEPT UPON 
ARRIVAL IF IN ACCORDANCE WITH SPECIFICA- 
TIONS AS ABOVE, CARS PFE 6536 66538.” 
In reply, respondent wired complainant as follows: 
“WE GUARANTEE USONE SATISFIED WILL 
GRADE SECURED INSPECTION SAME ONIONS 
FOR CANADIAN POINTS THROUGH ERROR 
FAILED INCLUDE USONE YOUR INVOICE WHY 
SO TECHNICAL... .” 
6. Car PFE 66538 arrived at Chicago, Illinois, at 12:30 p.m., 
July 1, 1960. At 6:30 a.m., July 2, 1960, the onions were in- 
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spected at complainant’s request at the City Perishable Inspection 
Service. The report of this inspection is as follows: 


“Stockton Pride Brand: Yellow round type onions 
packed in 50 lb. mesh bags. Good packs. Medium and 
large size bulbs ranging from 214” to 4”, mostly 234, to 
314” in diameter. 10 to 15% show splits and doubles, 
balance well formed. Bulbs are generally firm and dry. 
Some of the bulbs in lower layers of the load show smut 
under the scales. 4% sun scald. 0 to 4 average 2% soft 
rot decay. Fairly good quality.” 


7. On July 2, 1960, complainant wired respondent as follows: 
“THATS SHAME HOT MARKET MEDIUMS, YOU 
DELIVER 66538 OFF-GRADE OFF-SIZE 2-4 50% 
THREE LARGER MANY PINCHED MISHAPEN 
WHAT NOT, HAD CAR SOLD NICE PROFIT, 
HANDLING YOUR ACCOUNT DO BEST CAN AN- 
SWER IMMEDIATELY.” 


The same day respondent sent the following telegram in reply: 


“YOUR INSPECTION MISREPRESENTATION DI- 
VERTED ELSEWHERE PACIFIC 66538.” 


8. Respondent diverted the carload of onions to Detroit. The 
onions were inspected by the United Perishable inspection Serv- 
ice at 7:30 a.m., July 4, 1960. The report reads in part as fol- 
lows: 

“Size: 214 to 314”, mostly 214 to 3”. Yellow Semi-Globe 
type—Fairly good quality. Stock clean and fairly bright 
to bright; well formed and 10 to 15% fairly well. Aver- 
age 1% severe cuts. Firm and crisp, packs dry. Less 
than 1% decay.” 


9. The onions were resold for respondent in Detroit by 
Gregory-Gale-Zerilli, Inc., for gross proceeds of $1985.85. The 
net proceeds of $1029.09 were sent to respondent. 


10. The formal complaint was filed within 9 months after 
the alleged cause of action accrued. 
CONCLUSIONS 


There is no controversy that respondent contracted to sell to 
complainant 800 50-pound sacks of U.S. No. 1 grade, medium 
size, yellow onions. Complainant contends that the onions shipped 
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by respondent were not medium size or U.S. No. 1 grade when 
shipped. Respondent denies that the onions failed to meet con- 
tract requirements. The burden of proving the alleged breach of 
warranty by respondent and the damages resulting therefrom 
rests upon complainant. Anonymous Decision, 12 A.D. 872. 


At the outset, there is a dispute between the parties as to the 
meaning, if any, of the word “medium.” In this connection, com- 
plainant submitted the affidavit of Jack Davis, its general man- 
ager, who states, in part, as follows: 


“Based on his experience and knowledge in the buying, 
selling, and distributing of onions from the State of 
California, and particularly from the Stockton district, 
the term ‘medium’ means and has meant ‘Onions rang- 
ing from 21% to 3 inches in diameter.’ ” 


As pointed out by respondent the U.S. Standards for Northern 
Grown onions (7 CFR 51.2837), which were in effect at the time 
of the transaction involved herein and were applicable to the 
type of onion contracted for, contain no size classification. Re- 
spondent continues that he followed the grading procedures for 
yellow onions of other growing districts and used a 134 inch 
screen which normally would give a range in size of 134 to 
31% inches. 


If it is complainant’s contention that the word “medium” had 
a definite and well established meaning in the trade with respect 
to the minimum and maximum sizes of yellow onions, we are not 
convinced that complainant has established such contention. The 
existence of a usage or custom can only be proved by numerous 
instances of actual practices, and not by the opinion of a wit- 
ness. California Fruit Exchange Vv. Spracale Fruit Co., 89 F. 
Supp. 580 (WD Pa. 1950), and also reported at 9 A.D. 407. The 
two reparation proceedings under the act upon which complain- 
ant relies furnish no precedent here. In both of these proceed- 
ings, the parties ascribed a particular meaning to the word 
“medium,” being 2 to 3 inches in Mendelson-Zeller Co. v. Pio- 
waty Fruit Co., Inc., 16 A.D. 1044, and 114 to 8 inches in 
Anonymous Decision, 8 A.D. 804. In the absence of any under- 
standing between complainant and respondent as to the meaning 
of the term “medium,” it follows that complainant has failed to 
establish a breach of contract on the part of respondent as to 
the size of the onions shipped. 


The next question is whether the onions shipped by respondent 
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were U.S. No. 1 grade. The U.S. Standards for Northern Grown 
onions previously referred to provides with respect to the U.S. 
No. 1 grade a total tolerance of 10 percent, by weight, for dam- 
age from peeling, and 5 percent for other defects, including not 
more than 2 percent for onions affected by decay. 


Jack Davis stated that he inspected the onions on arrival at 
Chicago and they were not U.S. No. 1 grade and that based on 
his experience and knowledge, the onions were not of that grade 
at shipping point. Complainant relies on this statement and also 
the inspection made by the City Perishable Inspection Agency at 
Chicago to establish that the onions were not U.S. No. 1 grade 
when shipped. 

According to respondent, a federal inspection was not made of 
the carload of onions involved herein at Stockton, California, and 
that due to the unreasonably low prices of onions during the 
1960 season, only periodical federal inspections were made in 
order to save money for the growers. Tom Hatanaka testified 
that he supervised the grading and loading of the onions in PFE 
66538 for respondent and that he believed the onions were U.S. 
No. 1 because other onions of the same quality and from the 
same fields were federally inspected and certified as being of that 
grade. 


The onions were not federally inspected at Chicago, Illinois, or 
at Detroit, Michigan. The private inspections made at these 
points both refer to the onions as “Fairly good quality” but differ 
greatly as to the defects found. The inspection at Chicago upon 
which complainant relies shows 10 to 15 percent splits and 
doubles, some bulbs with smut under the scales, 4 percent 
sun scald and 2 percent soft rot decay. If the damage from splits 
was such as to be scorable under the U.S. Standards, the total 
defects would appear to be in excess of the allowable tolerance 
for the U.S. No. 1 grade. On the other hand, the private inspec- 
tion made at Detroit upon which respondent relies shows only 
1 percent severe cuts and less than 1 percent decay. This evi- 
dence is unsufficient, in our opinion, to support a finding that 
the onions were not U.S. No. 1 grade when shipped. It is con- 
cluded that complainant has failed to sustain the burden of prov- 
ing a breach of the contract on the part of respondent as to the 
grade of the onions shipped. Accordingly, the complaint should 
be dismissed. 
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ORDER 


The complairt is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7421) 


LEE Bros. VINE RIPE TOMATOES v. SMILEN BROTHERS, INC. 
PACA Docket No. 8115. Decided October’19, 1961. 


Petition for Reconsideration—Dismissal 


The order of August 31, 1961, is supported by the evidence and by the law 
applicable thereto. The petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 31, 1961, awarding reparation to 
complainant against respondent in the sum of 1,627.12, with in- 
terest. Respondent filed a petition for reconsideration on Septem- 
ber 11, 1961, contending that the order of August 31 was in er- 
ror in several respects, including our conclusion that respondent 
had the burden of proving that it purchased the tomatoes from 
complainant subject to respondent’s inspection and approval on 
arrival at Brooklyn, New York. 


We have reviewed our order of August 31 and we can see no 
error in this conclusion. Respondent is the moving party herein 
who is contending that the inspection and approval provision 
was included in the contract between the parties. As the moving 
party, the burden of proving its affirmative allegation rests upon 
respondent by a preponderance of the evidence, and we have so 
held in cases too numerous to cite. Accordingly, we can find no 
merit in respondent’s argument regarding this alleged error. 


Respondent further assigns as error our alleged failure to 
consider the testimony of Moe Brownstein, respondent’s tomato 
buyer, in connection with the issuance of the order in this case. 
The testimony of Moe Brownstein was considered and given due 
weight in deciding this case, and the fact that he testified as a 
witness is brought out on page 5 of our order of August 31. We, 
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therefore, find respondent’s assignment of error groundless on 
this point. 

In reviewing our order of August 31, 1961, we find that re- 
spondent’s charges of error are without basis and that the order 
is supported by the evidence and by the law applicable thereto. 
Accordingly, the petition is dismissed. 


The reparation awarded in the order of August 31, 1961, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7422) 


In re HARRISBURG DAILY MARKET, INC. AND In re M. & S. DiIs- 
TRIBUTING COMPANY, PACA Dockets No. 7892 and No. 7893. 
Decided October 20, 1961. 


Petitions for Reconsideration—Dismissal 


The petitions for reconsideration are dismissed and the stay orders issued 
in these proceedings are vacated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITIONS 


In these proceedings under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued September 19, 1961, suspending the license under the 
act of Harrisburg Daily Market, Inc., for a period of 10 days 
and directing the issuance of a license under the act to M. & S. 
Distributing Company. On September 26, 1961, that part of the 
order of September 19 directing the issuance of a license to re- 
spondent M. & S. Distributing Company was stayed to enable 
complainant to file a petition for reconsideration in connection 
therewith. On October 2, 1961, that part of the order of Septem- 
ber 19 suspending respondent corporation’s license for a period 
of 10 days was stayed to enable this respondent to file a petition 
for reargument of the proceeding and reconsideration of the 
order of September 19 as it relates to such respondent. Com- 
plainant and respondent Harrisburg filed appropriate petitions 
October 13, 1961. 
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The matters set forth in respondent corporation’s petition for 
reargument and reconsideration were thoroughly considered at 
the time of issuance of the order of September 19, 1961, and in 
our opinion that order with respect to this respondent is sup- 
ported by the evidence and the applicable law. Accordingly, the 
petition of Harrisburg Daily Market, Inc., is hereby dismissed 
without prior service thereof upon complainant. 


Complainant’s attack upon the order of September 19, 1961, 
in the petition for reconsideration, is concerned primarily with 
the first full paragraph on page 23 which reads as follows: 


On the basis of the record in these proceedings, we can- 
not find that Serell S. Wagner, Jr., has engaged in any 
practice of the character prohibited by the act by reason 
of the violations thereof by Harrisburg Daily Market, 
Inc. Cf. In re Allied Produce Distributors Company, 15 
A.D. 673 (1956). The record is devoid of any evidence 
of participation by Wagner, Jr., in the violations of re- 
spondent Harrisburg except, perhaps, his position in 
such corporation. However, section 4(d) of the act does 
not envision or encompass therein derivative liability, 
that is, a finding of unfitness absent evidence of actual 
participation in, or supervision of, the practices of the 
character prohibited by the act. Complainant has failed 
to establish that Wagner, Jr., engaged in the misrepre- 
sentations involved herein. Cf. In re Harry Franklin, 
Inc., 19 A.D. 525, 527 (1960). 


Complainant contends that this conclusion, that is, that com- 
plainant has failed to establish that Wagner, Jr., engaged in the 
misrepresentations involved herein, is erroneous as “it is un- 
necessary to show personal participation or supervision by the 
president of violations such as involved herein.” Further, com- 
plainant submits that “a proper interpretation of section 4(d) 
would hold the officers liable for the acts of the corporation” by 
reason of their position therein. In the petition complainant 
makes reference to the powers of corporation officers generally 
and the liability of the corporation or principal for the acts of 
such officers or agents. The converse of this proposition is in- 
volved herein and the authorities cited by complainant are, there- 
fore, inapposite. But, in any event, we need not decide the issue 
raised by complainant. Even if it were concluded, by virtue of 
the interpretation of section 4(d) of the act advanced by com- 
plainant, that Serell S. Wagner, Jr., engaged in the misrepre- 
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sentations involved herein, we would not find respondent partner- 
ship to be unfit to engage in business under the act on the basis 
of the record herein. However, the decision in these proceedings 
is hereby limited in this regard to a holding or finding that com- 
plainant has failed to establish that M. & S. Distributing Com- 
pany is unfit to engage in business under the act and does not 
constitute a determination of the issue raised by complainant in 
the petition for reconsideration. Such issue remains to be re- 
solved in an appropriate proceeding. 


In the petition, complainant also expresses concern with re- 
spect to the possible circumvention of the sanction imposed 
herein upon Harrisburg Daily Market, Inc., by reason of the 
issuance of a license to respondent partnership prior to the 
period of suspension of respondent corporation’s license. We can- 
not assume that such will be the case. In addition, complainant 
is not powerless or without recourse in such event. 

In view of the foregoing, complainant’s petition is hereby dis- 
missed without prior service thereof upon respondent partner- 
ship. The stay orders of September 26 and October 2, 1961, are 
hereby vacated. Effective on the 25th day after service hereof 
upon respondent Harrisburg Daily Market, Inc., its license under 
the act is suspended for a period of 10 days. Effective on the 
11th day after service hereof upon complainant, the license ap- 
plied for by respondent M. & S. Distributing Company shall be 
issued. 


(No. 7423) 


VALLEY PACKING COMPANY v. THE ISAACSON Co., INC. PACA 
Docket No. 8018. Decided October 20, 1961. 
Petition for Reconsideration—Dismissal 


The order of August 15, 1961, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
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was issued August 15, 1961, awarding reparation to complainant 
against respondent. In a letter dated August 21, 1961, respond- 
ent requested an extention of time within which to file a petition 
for reconsideration of the order of August 15. By order dated 
August 29, the time for filing a petition was extended to Septem- 
ber 8 and the order of August 5 was stayed pending the issuance 
of a further order in this proceeding. 


The petition for reconsideration was filed on September 8, 1961. 
A copy thereof was served upon complainant and it filed an 
answer on October 4, 1961. 


Respondent contends in its petition that the Judicial Officer 
failed to take into consideration all of the testimony of Leonard 
Nuzback, the inspector for the City Perishable Inspection Serv- 
ice, relating to the percentage of tipburn in the carload of lettuce 
involved herein. The portion of the testimony to which respond- 
ent specifically refers, consisting of a question by the Presiding 
Officer, Gilbert Horn, and the answer of the inspector reads as 
follows: 


“Examiner Horn: Now, do you grade tipburn in ac- 
cordance with how severe it is in the lettuce? 


“The Witness: Well, we score all tipburn that is more 
than three-quarters of an inch long and a fourth of an 
inch wide. Anything that covers a larger area than that 
on the leaf or inside the head, we score it.” 


This testimony standing alone would seem to indicate that 
damage from tipburn was counted only when in excess of a 
certain size. Subsequently, however, the witness was asked sev- 
eral times whether he scored tipburn if it covered less than the 
area mentioned previously and he answered in the affirmative. 
He explained, in effect, that the area referred to was merely the 
demarcation between what is considered to be severe or heavy 
tipburn and light tipburn. In view of this later testimony, we are 
of the opinion that the following statement in the order of Au- 
gust 15, accurately summarizes the testimony of the witness: 


“It is noted, however, that the private inspector who 
reported an average of 39 percent tipburn in the load at 
Chicago testified that he scored all tipburn regardless of 
the size of the area affected.” 


The reparation awarded in the order of August 15, 1961, shall 
be paid within 30 days from the date hereof. 
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This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7424) 


HAGEN POTATO Co. v. ARTIE’S Foop PrRopucts, INc. PACA 
Docket No. 8315. Decided October 23, 1961. 


Notice of Breach Not Timely—Acceptance—Liability 


Respondent accepted the shipment and failed to give complainant a timely 
notice of the alleged breach of warranty. Respondent is liable for the 
contract price. 


Mr. Edgar A. Massee, of East Grand Forks, Minnesota, for complainant. 
Respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on August 26, 1960. The 
formal complaint was filed on January 20, 1961. Complainant 
seeks an award of reparation in the amount of $1,505, which is 
alleged to be the contract purchase price due complainant from 
respondent in connection with a shipment of potatoes in May 
1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 18, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 16, 1961. Respondent 
filed an answer to the formal complaint on March 9, 1961, deny- 
ing liability to complainant on the ground that the potatoes were 
unfit for the purpose for which they have been bought and had 
subsequently been dumped by respondent as worthless. 


Although the amount involved herein exceeds $500, neither 
party requested an oral hearing. Accordingly, the issues are de- 
termined under the shortened method of procedure, as provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
thereto, complainant filed an opening statement, respondent*filed 
an answering statement, and complainant filed a statement in 


reply. 
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FINDINGS OF FACT 


1. Complainant, Hagen Potato Co., is a corporation whose 
address is 1012 DeMers Avenue, East Grand Forks, Minnesota. 


2. Respondent, Artie’s Food Products, Inc., is a corporation 
whose address is 6400 Brookville Road, Indianapolis, Indiana. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about April 23, 1960, in the course of interstate 
commerce, complainant sold to respondent 2,000 100-pound sacks 
of Cobbler potatoes, U.S. Commercial grade, at an agreed price 
of $3.50 per sack, f.o.b. East Grand Forks, Minnesota. 


4. On May 7, 1960, in partial fulfillment of the contract, set 
forth above, complainant shipped to respondent at Indianapolis, 
Indiana, by truck, 430 100-pound sacks of Cobbler potatoes, Sun- 
rise brand. These potatoes arrived at contract destination, In- 
dianzpolis, Indiana, on May 10, 1960, where they were unloaded 
and accepted by respondent, which paid the freight charges on 
the shipment. 


5. Complainant has received no payment from respondent in 
connection with this load of potatoes. 


6. The formal complaint was filed on January 20, 1961, which 
was within 9 months after the alleged cause of action herein 
arose. 


CONCLUSIONS 


Respondent admits receiving and accepting the truckload of 
potatoes involved herein. It takes the position, however, that it 
is excused from paying the agreed purchase price of the potatoes 
to complainant, since the potatoes, in breach of an express war- 
ranty given by complainant, failed to chip after processing and 
were subsequently disposed of by respondent as worthless. 


Respondent, as the moving party alleging the existence and 
breach of the express warranty, as well as the damages resulting 
from such breach, ordinarily would have the burden of proving 
such allegations by a preponderance of the evidence. In this case, 
however, and for the reasons which shall hereinafter appear, we 
consider it unnecessary to decide whether complainant made an 
express warranty to respondent in connection with these pota- 
toes, and whether such warranty was subsequently breached by 
complainant, with damages resulting to respondent. 


\y 
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Assuming, without deciding, that complainant expressly war- 
ranted the potatoes to chip on arrival or after conditioning, and 
assuming further that such warranty was breached by complain- 
ant, we must also inquire whether reasonable notice of breach 
was given to complainant by respondent. Respondent contends 
that such notice was afforded by its letter of May 12, addressed 
to complainant, in which it stated, in part: “The load we just 
received does not chip and is dark. We cannot use these potatoes 
and wish you have them picked up. If this is all that you have 
available do not ship the remainder of our order.” Complainant 
denies ever receiving this letter and points to the fact that on 
or about May 23, some two weeks after respondent received 
the potatoes, respondent was still attempting to make payment to 
complainant for this load by having complainant negotiate the 
check drawn on May 10 in complainant’s favor as payment for 
this same load but which had been dishonored on or before May 
23 for lack of funds. 


We are of the opinion that the evidence supports complain- 
ant’s position in the matter of notice of breach given by means 
of the letter of May 12, for even if respondent mailed this letter 
and complainant received same, the subsequent action of respond- 
ent in attempting to chip the potatoes after declaring them unfit 
for that purpose, as well as its endeavors to perfect payment for 
the load, are at odds with the purported contents of the letter of 
May 12 and would appear to indicate that respondent had 
changed its mind after writing the letter. We must, therefore, 
conclude that, even if complainant received the letter of May 12, 
such letter was not adequate or clear notice of the breach herein, 
in the light of respondent’s subsequent actions. 


Respondent does not contend that any other notice of breach 
was given to complainant until June 3 or later, at which time 
it appears that the potatoes had been destroyed by respondent. 
The question now arises as to whether notice given to the com- 
plainant-shipper, of a breach of warranty pertaining to goods 
already destroyed, is adequate or “reasonable.” We think not, 
for it seems that elementary fair play would demand that the 
seller be given an opportunity to protect its interests. In order 
to protect its interests, the seller would have to have notice of 
the alleged breach, with the opportunity to inspect the alleged 
defect himself. Obviously such inspection by the seller is impossi- 
ble when notice of the breach is given only after the shipment is 
destroyed. Absent circumstances which would require speedy 
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destruction of the commodity, which is apparently not the case 
here, we must conclude that the notice of breach given com- 
plainant by respondent was untimely, in that it was given after 
the potatoes were destroyed. We also think that the notice of 
breach was not timely from the standpoint of the number of 
days that elapsed between the alleged discovery of the breach by 
respondent and the date notice of breach was given to complain- 
ant. Respondent steadfastly adheres to the position that the 
breach was apparent on May 12. Clear notice of breach was not 
given to complainant, however, until June 3, some three weeks 
later. We think this not not timely, for as the court stated in Col- 
umbia Azle Co. v. American Automobile Ins. Co., 63 F. 2d 206 
(6th Cir. 1933) : 


“The purpose of the notice is to advise the seller that 
he must meet a claim for damages, as to which, right- 
fully or wrongfully, the law requires that he shall have 
early warning.” 

It is our opinion, and we do so conclude, that respondent’s 
failure to give timely notice of breach of warranty to complain- 
ant relieved complainant of any liability that might have other- 
wise accrued in respondent’s favor due to such breach and 
renders moot any question of damages to respondent stemming 
from same. Renner Co. v. McNeff Bros., 102 F. 2d 664, certiorari 
denied 308 U.S. 576; Simonz v. Brockman, 23 N.W. 2d 464. 
Respondent’s failure, therefore, to pay complainant the agreed 
contract price for the shipment of potatoes involved herein is in 
violation of section 2 of the act, for which reparation in the 
amount of $1,505 should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,505, with inter- 
est thereon at the rate of 5 percent per annum from June 1, 
1960, until paid. 

This order shall be published and copies hereof served upon 
the parties. 


(No. 7425) 


AMERICAN NATIONAL GROWERS CORPORATION v. SHERMAN WEIN- 
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STEIN AND BERNARD BULLOCK. PACA Docket No. 8345. De- 
cided October 25, 1961. 


Broker—Jurisdiction of Secretary—Evidence 

Since the evidence is not sufficient to show that the broker, Sherman Wein- 
stein, was subject to a license under the act, the complaint as to this 
respondent is dismissed. A default order is issued against respondent 
Bernard Bullock. 

Davis & Davis, of Beverly Hills, California, for complainant. Mr. Leon She- 
man, of Indianapolis, Indiana, for respondent Sherman Weinstein. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). On December 7, 1960, complainant filed a formal complaint 
alleging that on or about August 30, 1960, it sold to Bernard 
Bullock one truckload of peaches and that the sale was nego- 
tiated by Sherman Weinstein, a broker, who guaranteed prompt 
payment. Complaint further alleges that the peaches were de- 
livered to and accepted by Bullock but no part of the purchase 
price has been paid although demand was made upon both re- 
spondents. Reparation in the amount of the purchase price, 
$1,421.65, is requested by complainant against both respondents. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department was served upon each 
respondent on March 3, 1961. A copy of the report of investiga- 
tion was served upon complainant on March 6, 1961. Respondent 
Bullock did not file an answer, Respondent Weinstein filed an 
answer on March 20, 1961, denying that he was licensed or sub- 
ject to license at the time of the transaction involved herein, and 
denying that he guaranteed prompt payment of the purchase 
price to complainant. This respondent alleges that at the time of 
the transaction involved herein, he was an officer and represen- 
tative of Sam Rose, Inc., which was licensed under the act. 

Although the amount claimed in the complaint was in expess 
of $590, neither complainant nor respondent Weinstein requested 
an oral hearing. Accordingly, the shortened method of procedure 
was followed pursuant to section 47.20 of the rules of practice 
(7 CFR 47.20). Complainant adopted its verified complaint and 
attached exhibits as its opening statement. Respondent Weinstein 
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elected to have his answer and exhibits considered as his answer- 
ing statement. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, American National Growers Corporation, is 
a corporation whose address is Post Office Box 649, Hagerstown, 
Maryland. At the time of the transaction involved herein, com- 
plainant’s name was American National Foods, Inc. The present 
name was adopted prior to the filing of the complaint. 


2. Respondent Sherman Weinstein is an individual who is 
the Secretary and Treasurer of Sam Rose, Inc., 319 South New 
Jersey Street, Indianapolis, Indiana. At the time of the transac- 
tion involved herein, this respondent was not licensed or subject 
to license under the act as an individual. 


3. Respondent Bernard Bullock is an individual whose ad- 
dress is 4101 Massachusetts Avenue, Indianapolis, Indiana. At 
the time of the transaction involved herein, this respondent was 
licensed under the act. 


4. On August 30, 1960, in the course of interstate commerce, 
complainant sold to Bernard Bullock 361 bushel baskets of EI- 
berta peaches, U.S. No. 1, size 2 inches and up, and 82 bushel 
baskets of J. H. Hale peaches, U.S. No. 1, size 214 inches and up, 
at $2.95 and $4.35 per basket, respectively, delivered Indianapo- 
lis, Indiana. 


5. The foregoing contract between complainant and Bernard 
Bullock was negotiated by Sherman Weinstein, as a broker. He 
prepared a broker’s memorandum of sale and sent a copy thereof 
to each party. 


6. On August 30, 1960, complainant shipped a truckload of 
peaches meeting the specifications of the foregoing contract from 
Hancock, Maryland, to, Bernard Bullock at Indianapolis, Indiana. 
Bernard Bullock accepted the load of peaches and made no com- 
plaint concerning them. 


7. Although complainant made demand upon both respond- 
ents for payment of the total purchase price, $1,421.65, no part 
of this amount has been paid to complainant. 


8. The formal complaint against the two respondents was 
filed on December 7, 1960, which was within 9 months after the 
alleged causes of action accrued. 


r- 
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CONCLUSIONS 


The formal complaint herein was filed against two respond- 
ents. One of the respondents, Bernard Bullock, failed to file an 
answer to the complaint. Accordingly, under section 47.8(c) of 
the rules of practice (7 CFR 47.8(c)), he is deemed to have ad- 
mitted the facts alleged in the complaint. These facts are essen- 
tially those set forth in the findings of fact. On the basis of such 
facts, it is concluded that Bernard Bullock is liable to complain- 
ant for the purchase price of the truckload of peaches and his 
failure to make full payment promptly of such price is in vio- 
lation of section 2 of the act. 


As to the other respondent, Sherman Weinstein, complainant 
alleges that he negotiated the contract between complainant and 
Bernard Bullock and that upon the failure of Bullock to pay the 
purchase price within thirty days, Weinstein became liable under 
a written guaranty entered into between complainant and Wein- 
stein in March 1956. This guaranty reads in part as follows: 


“First: To guarantee to said American and to its re- 
spective principals the payment by any purchaser or 
purchasers, within thirty (30) days of delivery thereof 
and for any and all produce, fruit, vegetables and other 
supplies, which I may sell as broker on credit to any 
such purchaser or purchasers, for and on behalf of said 
American, and any of its principals whose goods are 
sold by me as such broker on credit to the extent that 
such credit is not authorized by American and/or any 
of its principals by approved credit list or credit lists 
furnished to broker from time to time during the exist- 
ence of this guaranty and accepted by broker.” 


Sherman Weinstein does not deny that he negotiated the 
contract involved herein or that he entered into the written 
guaranty, as an individual in 1956. His defense is that he nego- 
tiated the contract between complainant and Bullock, not as an 
individual, but as an officer and representative of the corpora- 
tion, Sam Rose, Inc., and that he was not licensed or subject to 
license under the act at the time of the transaction involved 
herein as an individual doing business in his own name or as 
Sherman Weinstein Brokerage. 

The evidence shows that a license under the act was issued 
to Sherman Weinstein as an individual on September 1, 1949, 
and that this license continued in effect until September 1, 1959, 
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when it automatically terminated by reason of Weinstein’s fail- 
ure to renew it. It further appears that Sam Rose, Inc., was 
incorporated on February 16, 1959, at which time Sherman 
Weinstein became associated with that firm. Complainant’s vice 
president, W. C. Moyer, states that in May 1959, Weinstein in- 
formed him that he had bought into Sam Rose, Inc., but would 
continue his brokerage business. Weinstein contends, however, 
that he ceased doing business as an individual in February 1959, 
and that in May 1959, he told Moyer that Sam Rose, Inc., was 
doing business as Sherman Weinstein Brokerage. 


The Secretary of Agriculture has authority to issue a repara- 
tion award against a broker on a contract to guarantee the pur- 
chase price of a perishable agricultural commodity sold in inter- 
state or foreign commerce if such broker is licensed or subject 
to license. W. J. Westcott Co. v. Yonk Rubin & Son, et al., 122 
F. Supp. 888 (E.D. Pa. 1954). In the present proceeding, there is 
a question as to whether the written guaranty was applicable to 
the contract in question, depending upon whether Weinstein was 
acting in his individual capacity or as a representative of Sam 
Rose, Inc. But even if we were to conclude that Weinstein acted 
in his individual capacity, as contended by complainant, the evi- 
dence is not sufficient to warrant a conclusion that Weinstein was 
subject to license. Acting as a broker in this one instance would 
not constitute engaging in business within the meaning of the 
act. See Fleming Bros. v. Hamilton Produce Co., 19 A.D. 1497, 
and P. P. Gregory v. Cliff Lane, 17 A.D. 60. Accordingly, it is 
concluded that the complaint as to Weinstein should be dismissed. 


Reparation should be awarded to complainant against Bernard 
Bullock in the amount of $1,421.65, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Bern- 
ard Bullock shall pay to complainant, as reparation, the sum of 
$1,421.65, with interest thereon at the rate of five percent per 
annum from October 1, 1960, until paid. 


The complaint against Sherman Weinstein shall be dismissed. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7426) 


PACA Docket No. 8406. Dismissed October 3, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7427) 


PACA Docket No. 8338. Dismissed October 5, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7428) 


PACA Docket No. 8447. Dismissed October 5, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7429) 


PACA Docket No. 8284. Dismissed October 11, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7430) 


PACA Docket No. 8070. Dismissed October 19, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7431) 


PACA Docket No. 8270. Dismissed October 23, 1961, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7432) 


PACA Docket No. 8271. Dismissed October 23, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7433) 


PACA Docket No. 8325. Dismissed October 23, 1961, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7434) 


CEDERGREEN FROZEN PACK CORPORATION v. SUSQUEHANNA 
FROZEN FooD CENTERS, INC. PACA Docket No. 8407. Repara- 
tion of $1,823.65 with 5 percent interest from August 1, 1960, 
awarded complainant against respondent in order issued Octo- 
ber 11, 1961, by Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7435) 


SAM CANGELOSI TOMATO Co. v. S. BoovA & COMPANY. PACA 
Docket No. 8520. Reparation of $78 with 5 percent interest 
from May 1, 1961, awarded complainant against respondent in 
order issued October 5, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7436) 


DAN E. FRIESEN v. DON P. MAGEE. PACA Docket No. 8530. 
Reparation of $357.07 with 5 percent interest from August 1, 
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1960, awarded complainant against respondent in order issued 
October 5, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7437) 


GENE IRIS FARMS v. MUNSON PRODUCE Co., INC. PACA Docket 
No. 8531. Reparation of $1,190 with 5 percent interest from 
May 1, 1961, awarded complainant against respondent in order 
issued October 10, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7438) 


A. BOHRER, INC. v. NATIONAL FROZEN Foops, INc. PACA Docket 
No. 8509. Reparation of $4,656.29 with 5 percent interest from 
December 1, 1960, awarded complainant against respondent in 
order issued October 11, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7439) 


GENERAL PRODUCE, INC. v. GREEN PRODUCE, INC. PACA Docket 
No. 8527. Reparation of $433.70 with 5 percent interest from 
January 1, 1961, awarded complainant against respondent in 
order issued October 12, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7440) 


GRIFFIN & BRAND OF MCALLEN, INC. v. SPRINGER & Co. PACA 
Docket No. 8528. Reparation of $1,092 with 5 percent interest 
from December 1, 1960, awarded complainant against respond- 
ent in order issued October 12, 1961, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 7441) 


GROWERS MARKETING SERVICE, INC. v. ABE KaITz. PACA Docket 
No. 8529. Reparation of $3,206.09 with 5 percent interest from 
September 1, 1960, awarded complainant against respondent 
in order issued October 12, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7442) 


HERSCHEL JONES MARKETING SERVICE, INCORPORATED v. D. C. 
FLORES & Co., INC. PACA Docket No. 8526. Reparation of 
$3,067 with 5 percent interest from December 1, 1960, 
awarded complainant against respondent in order issued Octo- 
ber 12, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7443) 


MEYER TOMATOES v. WILBURN CLINES SMITH. PACA Docket No. 
8532. Reparation of $1,204 with 5 percent interest from De- 
cember 1, 1960, awarded complainant against respondent in 
order issued October 12, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7444) 


L. A. BOCKSTAHLER & Co. v. CHALMAR PRODUCE COMPANY, INC. 
PACA Docket No. 8432. Reparation of $40 with 5 percent 
interest from September 1, 1960, awarded complainant against 
respondent in order issued October 17, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7445) 


FRANKENMUTH FROSTED FOODS COMPANY v. LEHIGH VALLEY 
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FROZEN Foops, INc. PACA Docket No. 8491. Reparation of 
$300 with 5 percent interest from November 1, 1960, awarded 
complainant against respondent in order issued October 23, 
1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7446) 


EMPIRE PRODUCE COMPANY, INC. v. D & J PRoDUCE. PACA 
Docket No. 8541. Reparation of $1,276.50 with 5 percent inter- 
est from December 1, 1960, awarded complainant against 
respondent in order issued October 24, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7447) 


TOMATOES UNLIMITED, INC. v. BLALOCK’S TOMATO REPACKING 
House. PACA Docket No. 8547. Reparation of $404 with 5 
percent interest from January 1, 1961, awarded complainant 
against respondent in order issued October 24, 1961, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7448) 
In re HARRISBURG DAILY MARKET, INC. PACA Docket No. 7892. 


Order issued October 2, 1961, by Charles S. Murphy, Under 
Secretary. 


(No. 7449) 


Sic HOFFMAN Co. v. MARTIN HEYBOER. PACA Docket No. 8293. 
Order issued October 16, 1961, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 7450) 


A. BOHRER, INC. v. NATIONAL FROZEN Foops, INc. PACA Docket 
No. 8509. Order issued October 26, 1961, by Thomas J. Flavin, 
Judicial Officer. 








